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Foreword

Proper implementation, application and enforcement of EU woste legislution and in
particular on waste shipmenls are among the key priorities of EU environmental policy.
Regudation (EC) No. 1013/2006 on shipments of waste' is a relatively new regrdation, which
upplies from 12 July 2007. Closely linked with the implementation and application of this
regulation is Divective 2006/12/EC on waste”. Issues concerning the interpretation of the
waste definition are essential since items falling within its scope are also within the scope of
the Waste Shipment Regulation. Since the date of application of the Waste Shipment
Reguletion, many questions regarding its interpretation and application have been raised by
mational authorities and stakeholders.

This document an Frequently Asked Questions is intended to assist national authorities and
economic operators with the aforementioned legislation. The answers reflect the views of the
Commission services and as such are not legally binding. The binding interpretation of KU
legislation is the exclusive competence of the European Court of Justice.

This document may be revised in the future, according to the further development of
Furopegn waste management policy,

Seprember 201 () Karl Falkenbery

Director-Ceneral, DG Environment

*Regulation (£C) No [013/2006 of the Furepean Parliament and of the Council of 14 June 2006 on shipmems of
waste (OF L 190, 12.07.2006, p. 1), In the text referred to as “Waste Shipment Regulaiion”.

* Dhircetive 2006/ 1200 of the European Parliament and of the Cowmcei! of 3 Apeil 20006 on waste (O 1. 114,
27.4.2006, p. 9. In the text referred 0 ag the "Waste Framework Direetive”. Note that Directive
Z008/S8/EC of the European Parliament and of the Council of 19 November 2008 on waste and
repealing certain Divectives (OF L 312, 22.11.2008, p. 3) will be applicable for Member $tates by 10
December 2010,



Natice:

I. These FAQs were produced over a period of more than one yvear (January 2009 to February
20100,

2. To facilitate searching, keywords are listed directly after each question.

3, The FAQs reflect the European legislation in force at the time of writing, Note that the
documents cited may not be the latest version. For ease of reading, we have tried 1o avoid
footnotes showing legal references,

The two legal instruments mentioned in most FAQs are:

e the Waste Shipment Regulation (WSR)
(Regulation (FC) No 1013/2006 of the Ewropean Parliament and of the Council of 14
June 2006 on shipments of waste (OJ L. 190, 12.7.2006, p. 1), last amended by
Directive 2009/31/EC of 23 April 2000 (OJ 1, 140, 5.6.2009, p. 114).)

and

® the Waste Framework Directive (WFD)
{Directive 2006/12/EC of the European Parliament and of the Council of 3 April 2006
on waste (QF L 114, 27.4.2006, p. 9); last amended by Directive 2009/31/EC of the
European Partiament and of the Council of 23 April 2009 (O} L 140, 5.6.2009, p.

Furopean Parliament and of the Council of 19 November 2008 on waste and repealing
certain Directives (O L, 312, 22.11.2008, p. 3) by 11 December 2010, Any differences
between Directive 2006/12/EC and Directive 2008/98/EC are, where appropriate,
outlined and discussed in the text). The acronym WFD should be understood as
referring to Directive 2006/12/EC unless otherwise specified.
Although not addressed in these FAQs, it is reminded that road, rail and inland waterways
trapsport of certain wastes is regulated by Directive 2008/68/EC of the European Parliament
and of the Council of 24 September 2008 on the inland transport of dangerous goods.
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CLASSIFICATION ISSUES RELATED TO SINGLE WASTE STREAMS

When can plastic waste be regarded as plastic waste coming under enfry B3010
im Annex V, Part 1, List B to Repukation (EC) No 1013/2006, including the fact
that it must be ‘prepared to a specification®?

Keywords: Classification of plastic waste, prepared to g specification

Plastic waste can be reparded as plastic waste coming under entry B3010 if

&

i 1% scrap plastic of non-halogenated polymers and copolymers, cured waste resing or
condensation  products  and  certain  {luorinaled  polymer  wastes  (le.
perfluoroethylene/propytene (FEP) and certain perfluoro alkoxyl alkanes) or mixtures
thereof;
it is not mixed with other wastes;
it is prepared to a specification;
it 18 not contaminated by other materials 1o an extent which

o increases the risks associated with the waste sufficiently to render it appropriate

for submission w0 the procedure of prior written notification and consent, when

taking into account the hazardous characteristios listed in Annex 1 to Hazardous
Waste Directive H/689/EEC; or

o prevents the recovery of the waste in an environmentally sound manner,

There is no definition of ‘prepared to a specification’ in the Basel Convention, OECL
Decision € (2001Y107/Final or the WSR.

Plastic scrap specifications are shown on the websites of organisations such as 1SR {nstitute
of Scrap Recyeling Industriesy and BIR (Bureau International de Recyclage).

However, they are not legally binding, so references 1o these specifications may not be
accepted by authorities or courts,

In cases of disagreement between the countries of dispatch and destination on the
clagsification of the waste, Articie 28 of the WSR applies.

1}



1.2, How should plastic waste confaining brominated flame rvetardants (BFRs) be
classified?
Keywords: Classification of plasiic wasie, prepared 1o a specification

Brominated flame retardants that have been used in the manufacture of plastics often include
chemicals of potential concern fike polybrominated biphenyl ethers (PBDE), such as penta-,
octa- and decabromaodiphenyi ether,

To ussess the hazardousness of waste, refer to Note 1 of Annex T to Directive 2008/98/EC
on waste. This note says that the hazardous properties ‘toxic’ (and ‘very toxic’), ‘harmful®,
“corrosive’, “irritant’, ‘carcinogenic’, “toxic to reproduction’, ‘mutagenic” and ‘eco-toxic® are
based on the criterta laid down by Annex Vi to Council Directive 67/548/FEC of 27 June
1967 on the approximation of laws, regulations and administrative provisions relating to the
clagsification, packaging and labelling of dangerous substances. The same Annex VI also
indicates that if the concentrations of impuritics, additives or individual constituents of
substances are greater than or equal to;

s (.1% % lor substances classified as very toxic, toxic, carcinogenic (category 1 or 2),
mutagenic (category 1 or 2}, toxic to reproduction (category 1 or 2, or dangerous for
the environment (assigned the symbol *N° for the aquatie environment, dangerous for
the ozone layer), or

e 1% for substances classified as harmful, corrosive, irritant sensitising, carcinogenic
(category 3}, mutagenic (category 3), toxic to reproduction {category 3), or dangerous
for the environment (not assigned the symbol *N°, f.e. harmful to aquatic arganisms,
may cause long-term adverse effocts),

then the waste should be classified in line with the requirements of Articles 3, 6 and 7 of
Council Directive 1999/45/EC concerning the approximation of the laws, regulations and
administrative provisions of the Member States relating to the classification, packaging and
tabelling of dangerous preparations.

Therefore plastic waste containing PBDE can only be classified on a case-by-case basis.

Until 31 May 2015, you may still use Annex VI of Directive 67/548/EEC to classify waste in
terms of its hazardousness, as an alternative to the new Regulation (EC) No 1272/2008 on the
classification, labelling and packaging of substances and mixtures (CLP Regulation). The
eritevia for classification in hazard classes appear in Annex 1 of the new Regulation. On !
June 2013, Directives 67/548/EEC and 1999/45/BC will be repealed and only the new CLP
Regulation will apply.




1.3 There may be enforceability problems if mixtures of BFR-rich plastic waste
containing penta- and octa-BDE above the threshold level of 0.1 % are not
classified as B30I0. ¥s = threshold level in wastes enforeeable @t afll? How eould
the associated enforceability problems be dealt with?

Keywords:  Classification  of  plastic  waste;  brominated  flame  retardants,
enfurceability problem

The question is about mixtures of BFR-rich plastics and other plastic wastes. It assumes that
if the concentration of penta- and octa-BDE in the BFR-rich fraction in the mixture exceeds
0.1 % then this mixture should not be classified as B3010. This answer deals with the
shipment of plastic waste from electric and electronic equipment containing brominated {flame

The Waste FPlectrical and lectronic Equipment (WEEE) Dhrective, Annex [1, reguires
selective treatment for plastics containing brominated flame retardants (referred to as *BIFR-
rich plastics’) using the best available treatment, recovery and recyeling techniques.

Plastic wastes from electrical and electronic equipment contain mainty BFR-poor plastics and

only a smaller amount of BFR-rich plastics, if the separation step (as required by the WEEL
Directive) has not been carried out,

In practice the separation step (removal) of the BEFR-rich plastics sometimes fakes place in the
country of destination. 50 a mixture of two plastic waste fractions is shipped: a "BFR-rich"
and a "BFR-poor" plastic waste fraction.

Enforcement depends on the sorting of plasiic waste (such as plastic components of TVs,
computers, ete.). Once the plastics are shredded, it will be difficult to identity PBDEs in a
mixed plastic fraction. However, a recycling plant that receives the WEEE and mixes
different BFR-rich (thus hazardous) and BFR-free fractions is guilty of diluting hazardous
wastes,

Inspectors can request further information from the producer or trader of the waste:

e Asking tor a confirmation/certificate that removal has been carried out (as required by
the WEEE Directive),

e If the waste has already been treated in a treatment facility, its permit could he
requested. The permil will show if the facility is equipped to carry out the removal
needed, However it will not show whether or not the separation has actually been
carried out.

e Companies are not required by law to supply a chemical analysis of the waste shipped.
However, the classification into waste types has to be based on the waste
characteristics. Both the origin and the chemical characteristics of the waste have (o be
considered. In certain cases chemical analysis will be needed to categorise waste



correctly., The producer of the waste should keep records of the reasons for
categorisation. In an inspection these records can be asked for,

To solve enforcement problems in the shipment of plastics from electrical and electronic
equipment, detailed documentation of previous treatment provesses would be essential,

1.4, What is the correct classification for waste from ‘white goods’ (Jarge household
appliances such as stoves, dishwashers, refrigerators ete,}, which have heen
decontaminated by removing any bazardous components and are free of any
cables, printed cireunit cards, capacitors and so on?

Keywords: Classification; decontaminated whire goods

GCO20 of Annex 1T Part 11 WSR does not appear to be the right classification for *white
goods™ as it includes electronic scrap (e.g. printed circoit boards, efectronic components, wire
ete.) and reclaimed electronic components suitable for base and precious metal recovery
{these paits have been already removed).
Instead, ‘white goods’ should be classified as GCOI0 (‘Electrical assemblies consisting only
of metals or alloys®) as tong as
@ they have been decontaminated by removing any hazardous components and are free
of'any cables, printed circuit cards, capacitors ete. and
¢ the non-metal parts have been removed (cooling devices have a metal content of 60 %
and a plastic content af 35 %),
If' non-metal cormponents have not been removed, “white goods™ are not listed, even if they
have been decontaminated to remove hazardeus components and are {ree of any cables,
printed circuit cards, capacitors and so on,
This is in line with the revised Correspondents’ Guideline No 1 on Shipments of Waste
Electrical and Electronic Equipment (WE

sE} CA precautionary approach should be taken to
the classification of WEEE. If it is not clear that the WEEE in question is covered by an entry
i Annes HI(Green’ listed waste), YITA or B of the WSR, the shipment should be notified.’

1.5, Plastic waste is often contaminated with other types of waste (adhering
foodstufts, sterilising agents, bleaches). Is post-consumer plastic waste excluded
from entry B3010 unless it is properly sorted and cleansed, because of the
phrase ‘not mixed with other wastes’?

Kevwords: Classification of post consumer plastic waste; mixing of wastes

Entry B3010 states that plastic or mixed plastic materials, provided they are not mixed with
other wastes, comne under this entry. Entry B3010 specifies three main groups of plastics (all
of them including several sub-groups): Scrap plastic of non-halogenated polymers and



copolymers, Cured waste resing or condensation products and Fluorinated polymer wastes,
For fluotinated polymer wastes, post-consumer wastes are explicitty exciuded from this entry.

The WER prohibits the mixing of different waste entries (unless they are included in Annex
IHA; otherwise for mixtures of waste the notification procedure has to be applied). Therefore,
the phrase ‘not mixed with other wastes® in the wording of B3010 cannot refer to mixing with
other waste entries.

"Moot mixed with other wastes” should be interpreted in terms of the defined content of wastes
in Annex V Part 1, List B B3 *Wastes containing principally organic constituents, which may
comtain metals and inorganic materials’. Wastes in Category B3 contain principally organic
constituents and may contain metals and inorganic materials. For B3010 Category B3 is
further restricted: B3010 must not be mixed with other wastes (this includes mixtures with
hazardous as well as non-hazardous organic constituents, metals and inorganic materials
mentioned in B3). Therefore other wastes must be separated.

Post-consumer plastic waste may be classified as B30

o if the plastic waste is not mixed with other wastes (this includes mixtures with
hazardous as well as non-hazardous metals and inorganic materials mentioned in B3)

e if the plastic waste is prepared to a specification

¢ if polymers and copolymers are not halogenated.
Post-consumer plastic waste fractions consisting predominantly of PVC are included in entry
(GHO13 if the waste is not contaminated and the waste can be recovered in an environmentally
sound manner.
As for the meaning of “prepared (o a specification’: Plastic scrap specifications are shown on
the websites of organisations such as ISRI (Institute of Scrap Recycling Indusiries) and BIR
(Bureau International de Recyelage). However, they are not legally binding, so references to
these specifications may not be accepted by authorities or courts, in cases of disagreement
between the countries of dispatch and destination on the classification of the waste, Article 28
of the WSR applies.

L.6. How should post-consumer plastic waste be classified?
Kevwords: Classification of post consumer plastic waste; contamination

While there is no Basel code to explicitly cover post-consumer plastic waste, these may be
classificd ag R3010:

s if the plastic waste is not mixed with other wastes (this includes mixtures with
hazardous as well as non-hazardous metals and inorganic materials mentioned in B3)

e if the plastic waste is prepared to a specification

¢ il polymers and copolymers are not halogenated.
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Post-consumer plastic waste fractions consisting predominantly of PVC are included in entry
GHUO13 if the waste 1s not contaminated and the waste can be recovered in an environmentally
sound manner.

Specitications are for example limits on contamination (e.g. 2% by weight of non-specified
plastic or non-plastic material). Further requirements are e.g. ‘essentially free of dirt, mud,
stones’, or ‘no free-flowing Hguid'. Current plastic scrap specifications are shown on the
websites of organisations such as ISR and BIR.

Separately collected plastic waste from households is not prepared to a specification,
Therefore post-consumer plasiic waste collected from households should be classified as
"plastics” according Annex V, Part 2 WSR, LOW code 20 01 39,

LD How dues the wording of entry B3010 compare with some of the other entries,
such as glass (B2020, which can also be packaging material) and paper (B3020,
provided it is not mixed with hazardous wastes), where there is no explicit
requirement such as ‘not mixed with other wastes?

Keywords: Classification of plastic, glass and puper; entry B3010

Wastes in Category B2, and therefore 2020, contain principally inorganic constituents and
may contain metals and organic materialg (¢.g. screw caps, labels).

Wastes in Category 133 contain principally organic constituents and may contain metals and
inorganic materials (e.g. composite materials).

For B3010 and B3020 Category B3 is further restricted:

¢ B3010 must not be mixed with other wastes (this includes mixtures with hazardous
as well as non-hazardous organie constituents, metals and inorganic materials
mentioned in B3). These fractions have 1o be separated from the plastic waste.

& B3020 must not be mixed with hazardous wastes. This means thai this waste can
include non-hazardous fractions of orgzanic constituents, metals and Inorganic
materials (e.z. 4 beverage carton which can be listed as B3020 consists of paper,
plastic and metal). Hazardous fractions have to be separated from paper, paperboard
and paper product wastes.

In general, the entries 32020, B3010 and 133020 are not restricied to packaging materials,
Moreover, the phrase “not mixed with other wastes’ is also used in entries not typically
applied to waste collected separately (e.g. B3040).

For the entrics B3010 and B3020, it is obvious that these wastes are often generated in mixed
form with other wastes. The explicit requirement ‘not mixed with other wastes (33010)” and
ot mixed with hazardous waste (B3020)" could be interpreted as a way {0 guarantee
unmixed waste fractions and well-defined assignment.
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Moreover, the explicit requirements mentioned could be interpreted as a way to ensure that
only separately collected waste fractions with low impurities are assigned to B3010 and
B3020. Typical impurities in separately collected plastic waste amount to 20--30% by weight.
These amounts are far above the allowable contamination of plastic wastes prepared to a
specification.

i.8 i there are stricter standards with regard to plastic waste, are these stricter
standards meant to exclude post-comsumer plastic waste from entry B36106
unless it is properly sorted to remove other materials and cleansed?

Kevwords: Classification of post consumer plastic waste, cowtamination; prepared
to a specification

The answer to question 1.6 states that post-consumer plastic collected from households cannot
be classified as B3010 as this waste is not prepared 1o a specification. Specifications include
for example limits on contamination (e.g. 2% by weight of non-specified plastic or non-
plastic material). Further reguirements are ¢.g. ‘essentially free of dirt, mud, stones’, or *no
tfree-flowing liquid®,

Sorting and/or cleansing will be necessary (o meet the specifications of the categories.

The answer to question 1.7 states that the phrase ‘not mixed with other wastes” means that 1t
is necessary to remove organic constituents, metal and inorganic wastes, which nmay be
contained in wastes of category B3 (Annex V Part 1, List B).

Pogt-consumer plastic waste is excluded from entry B3010 if other wastes have not been
removed and if the solid plastic waste is not prepared to a specification.

1.9, What is the relationship between the term ‘mixture’ as defined in Article 2 (3)
of the WSR, the phrase *not mixed with other wastes” in entry B3HO, and the
term ‘contamination’?

Keywords: Classification; Plastic waste; Definition of mixture and contamination

‘Mixrure of wastes' means waste that resulty from an intentional ov unintentional mixing of
o or more different wasies and for which mixture no single entry exists in Annexes 111, 11185,
IV and IVA. (Article 2 (3) of the WSER)

For waste shipment, mixtures of waste not classified under one single entry in Annex 111, or of
wo or more wastes listed in Annex i, have to be lsted in Annex HIA, provided that the
composition of these mixtures does not impair their environmentally mund recovery, This is
in accordance with Article 58 (Amendment of Annexes).

‘WNot mixed with other wastes” comprises two aspects:

o The heading of Annex V Part |, List B B3 (*Wastes containing principally organic
constituents, which may contain metals and inorganic materials’) suggests that wastes
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within Category B3 contain principally organic constituents and may contain metals
and inorganic materials. For B3010, Category B3 is further vestricted: solid plastic
waste can only be classified as B3010 if it is unmixed with other waste {organic
constituents, metals and inorganic materials in the sense of B3).

° In plastic waste from households (separate collection system) the impurities can
amount o 20--30%. Hete ‘not mixed with other wastes’ means that these impurities
have o be removed.
A definition of “comtamination” can be derived from the introductory notes of WSR Annex
i
Contamination by other materials

(a) increases the risks asseciated with the wastes sufficiently or

(b} prevents the recovery of the wastes in an environmentally sound manner.
“Not mixed with other wastes” in entry B3010 means that all other wastes not listed in that
entry should be removed. The contamination of the solid plastic waste should be below the

thresholds given by specifications. Only plastic waste prepared to a specification should be
classified as B3010.

L16.  How should clean, separated beverage cartons with plastic and/or metailic
coatings, such as TetraPaks, be classitied?
Keywords: Classification, Laminated Cardboard: Tetralak

Classification as B3020

The WER includes in its Annex V, part I, Hst A {Annex VI to the Basel Convention} the
entry B3020 “Paper, paperboard and paper product wastes” including laminated paperboard.
Consedquently, laminated paperboard comes under entry B3020.
Neither the WSR nor the Basel Convention, the WED or the European Waste List provide a
definition of what exactly is meant by the term ‘laminated paperboard’. A general, non-
binding definition of lamination Is as follows:
A laminate is a material that can be constructed by uniting two or more tayers
of material together. The process of creating a laminate is lamination, which
in common parlance refers to the placing of something between tayers of
plastic and glueing them with heat and/or pressure, usually with an adhesive.
o . \ . . n 3
[...]The materials used in Jaminates can be the same or different.
Consequently, following this definition, the lamination is not restricted to one material. There

is no indication of binding definitions to the contrary.

TPhe Mo encyehopedia Wikipedia, bupfen wikipedia.orgfwikiaminate.
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TetralPak is described as in several information sources as follows:

“TetralPak — The packaging material for carton-based packages is composed
of a laminate of paper, polyethylene and, for aseptic packages, aluminium
foil.”

A ‘Tetra Pak carton is typically made from 75 % paperboard, and between 10%
and 25% low density polyethylene (1LDPE), which is used to laminate the
inside and outside of the carton. The HDPE is used (o make the caps and
closures, Long-life and aseptic cartons also contain a thin layer of aluminium,
typically around 5% .

The printed paper is then laminated with polvethylene on the outside and with
foil (for aseptic cartoons) and polyethyleng on the inside.”*

Consequently, following these explanations, beverage cartons such as TetraPak can be
classified as laminated paperboard falling under entry B3020 of the Waste Shipment
Regulation.

Classification as EWC 19 12 12

The European Waste List (EWL) includes in its Annex the entry 19 12 12 ‘other wastes
{including mixtures of materials) from mechanical treatment of wastes other than those
mentioned in 19 12 117, Hntry 19 12 11 is defined as other wastes (including mixtures of
materials) from mechanical treatiment of waste containing dangerous substances.

Folowing the classification system, entry 19 12 12 of the EWL. includes wastes (including
mixtures of materials) from waste management facilities (code 19), in particular from
mechanical waste treatment plants including sorting, crushing, compacting and pelletising
facilities (code 19 12) not containing dangerous substances (code 19 12 11).

The question is based on the assumption that the beverage cartons are cleaned and separated
from household waste, thus implying cleaning and sorting in a mechanical treatment plant,

i the beverage cartoons have firstly been cleaned and sorted in a mechanical freatment plant,
they can be classified as EWC |9 12 12,

However, the WSR clearly prioritises using the Basel code rvather than the EWC code, as
stated i the introductory note to Annex V of the WSR.,

Code B3020 is listed in part |, list B of Annex V of the WSR while the BEWC code 19 12 12 45
tisted in part 2 of the Annex V of the WSR, Code B3020 does sufficiently describe clean,
separated beverage cartons.

Consequently, clean, separated beverage cartons such as TetraPak should be classitied as
gntry B3020 rather than EWC 191212,

‘ Development in bried, Brochure, download st btp/wawaw tstrapak. com/Dooument 20 Bank A7 04enlow, pif,
Packagingrews.couk,  hitp/Awww packagingtews.co.uk/News/MostEmailed/ 9698 F/ Tetra-Paksplang-bioplasticetrinly-
2011,
® Information abeut TetraPal at hitp:///www, reteapalkreeyeling co.ukAp_howaretheymade.asp,
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However, the extent of cleaning and sotting of the beverage cartons might play a major role in
the classification, according to the introductory note of Annex V of the WSR

I the beverage cartons are sufficiently contaminated with consumption residues to prevent
recovery in an environmentatly sound manner, they should not be classified as B2020. In such
cases other classification codes should be used.
50 code B3020 would not apply to beverage cartons such as Tetralak if they are
contaminated 10 the extent described in the introductory note of Annex V of the WSR,
The origin of the beverage cartons (households, mechanical treatment plants, wastes from
carton production process} might then be decisive for the further classification.
Final angwer:
Clean and separated heverage cartons with plastic and/or metallic coatings such as TetraPak
should be classified as B3020, provided they are not contaminated to an extent which
& increases the risks associated with the waste safficiently to render it appropriate for
submission to the procedure of prior written notification and consent, when taking into
account the hazardous characteristics listed in Annex HI to Directive 91/689/E8C

* prevents the recovery of the waste in an environmentally sound manner,

1.EL. In the final process of textile manufacture, roils of textiles are edge-trinmmed.
The resulting edge-trim (weft) is intended for ase in the manufsctore of rags.
Assuming that this weft meets the conditions of Article 5 (1) {(a) to {d)] of the
WD, what other additional criteria, if any, would need to be met for such
textile edge trim to be regarded as 3 by-produet?
Kevwords: Definition of by-product, waste textiles

So far, no additional criteria for textiles o be reparded as a by-product have been determined
by a regulatory commitiee as referred to in Article 5 and 7 of Decision 1999/468/15C,

Article 5 of the new WFD defines the conditions for classification as a by-product. Annex II
of the communication COM (2007) 59 final gives a decision tree for waste versus by-product
decisions. The guidelings of COM (2007) 59 final may be taken into consideration.
Consequently, if edge-trim (weft) meets the conditions of Art.5 (1) {(a) to (d)] of Directive
2008/98/EC on waste, there are at present no additional eriteria o be met for such textile edge
trim to be regarded as a by-product.
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1LE2. Does the code BII20 refer to catalytic converters used in vehicles containing
fanthanides or transition metals (e.g. cerium, iron, or manganese}?
Keywords: Classification issues related to single waste streams; Catalvsts

The WSR includes in its Annex V part 1, list B, as entry B 1120:
‘Spent catalysts excluding liguids used as catalysts, containing any of:
transition metals, excluding waste catalysts (spent catalysts, liguid used catalysts or other
catalysts) on list A (...}
- lanthanides (rare earth metals)(...y
Annex V part T, list B, entry 131130 reads:
‘B30 Cleaned spent precious-metal-bearing catalysts’
Annex V part |, list A, entry A2030 comprises:
‘Waste catalysts but excluding such wastes specified on list B'.

The wording of entry B1120 is not entirely unambiguous, For this answer, it is understood
that the clause *Spent catalysts excluding liquids used as catalysts, containing any of ...
means that

o Liguids used as catalysts are excluded from this entry regardiess of their composition;

e Spent catalysts are subject to entry B1120 only if they contain transition metals (but
excluding waste catalysts on list A) or Lanthanides.

The term “eatalyst” 15 not defined in the WSR. Following EIONET, the term is generally
defined as:

‘A catalyst is a substance whose presence alters the rate at which a chemical
reaction proceeds, but whose own composition remains unchanged by the
reaction. Catalysts are usually employed to accelerate reactions (positive
catalyst), but retarding (negative) catalysts are also used.”’

The term “catalytic converter” is not mentioned in the WSR, Following EIONET:

‘Catalytic converters are designed to clean up the exhaust fumes from petrol-
driven vehicles {...]. Converters remove carbon monoxide, the unburned
hydrocarbons and the oxides of nitrogen. {...}Exhaust gases pass through the
cellular ceramic substrate, a honeycomb-like filter. While compact, the
intricate honeycomb structure provides a surface area of 23000 square metres,
This is coated with a thin layer of platinum, palladium and rhodium metals,

Eyropean Envitonmental and Obgervation Metwork {(FIONET), s
g Awsw eionet.europi.ci/gemelooncept2ep=1 2 10& Tangeodesendopy=1,
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which act as catalysts that simulate a reaction to changes in the chemical
composition of the gases. Platinum and palladium convert hydrocarbons and
carbon monoxide into carbon dioxide and water vapour. Rhodium changes
pitrogen oxides and hydrocarbons into nitrogen and water, which are
harmiess.’

However, this definition describes common types of catalytic converters, and is not to be
understood to exclude other types of calalytic converters used in automotves.

The general definition of the term “catalyst” covers catalytic substances and the question is
whether catalytic eonverters containing lanthanides or transition metals are covered by entry
B1120, or if it only refers to catalytic substances, excluding catalytic converters,

Hence, two possible interpretations are possible;

(1) The term “catalyst’ as applied in the WSR is restricted to catalytic substances and
excludes catalytic converters.

(2) The term *catalyst’ as applied in the WSR includes catalytic converters,

(1) The term ‘catalysi’ as applied in the WS is restricted to catedytic substances

Several entries in the WSR refer to the term ‘catalyst” (entry GCO30, A1140, A2030, B1120,
B1130). Entries 16 08 01 to 16 08 07 in Annex V, part 2 of the WSR, referring to the
Furopean Waste List, also use the term ‘catalyst’. However none of those entries defines or
tncludes the term ‘catalytic converter’.

Une could argue that, if" it had been the intention to Include catalytic converters in these
entries, the term would have been used, or even a more specific wording such as ‘catalytic
converlers from vehicles™,

(2) The rerm ‘catalyst’ as applied in the WSR includes catalytic converters

Even though the term ‘catalytic converter’ is not used in the WSR, there are several
arguments in favour ot this second interpretation:

* ‘The terms ‘catalytic converter” and ‘converter’ are not included in the WSR or the
EWL. Following the {irst interpretation would lead to a situation where wastes from
catalytic converters are classified as unlisted waste, But catalytic converters from used
vehicles are a type of wasle that is generated regularly and in large amounts. 1t is
unlikely that this waste is supposed to be classified as unlisted.

European Environmental and Ohservation Network (EIONTT), at



¢ The wording ‘spent catalysts excluding liquids used as catalysts, containing any of
[...]" as used in entry B1120 in the WSR, indicates that the entry also refers to
catalytic converters, when the liquid catalytic substance is removed,

o [n several languages one word is used for both the chemical substances and the
technical equipment inside which the chemical process takes place {e.g. Polish
“katalizator’, German *Katalysator’, Spanish ‘catatizador’). In the versions of the WSR
in these languages the term used would therefore cover both the substance and the
equipment.

o Member States do interpret the term to include catalytic converters. For example, a
guidance document provided by the Austrian Ministry of Environment on the WSR

in the explanation of entry B1130).°

Consequently, the wording of the entrics using the term “catalyst’ in the WSR does not
specifically mention ‘catalytic converters’. But in view of the arguments above it does not
seem correct to explicitly exclude converters from the entries either.

For classification purposes, please note two further aspects:

1. The catalytic converters used in vehicles must be classified either as code B112¢0 or as
B 1130, depending on whether they contain transition metals or lanthanides as listed in entry
B1120 or not.

2. Amnex V, introductory note 3 of the WSR must be observed.
The Austrian Ministry of Environment, in the Guidance Document cited, explains that'’,

*‘Catalysts, ' not contaminated by substances listed in the ‘amber waste Tist’
{e.g. contamination by mineral oil), are part of the *green waste lst’, even if the
intrinsic substance-specific properties of the catalyst (e.g. carcinogenic nickel
content) are classified as dangerous. The Furopean Waste list classifies used
catalysts, containing transition metals or other substances, as hazardous.
However such catalysts are clagsified as waste under the “green waste list® if
not additionally contaminated with hazardous substances (e.g. mineral oil, tar
residues.)’

? Anwendungshinweise zu den Anbiingen 11 bis V der BO Abfuliverbringungsverordnung Nr. 1013/2006, Aktualisierung des
Kapitelg 5.3, - Version 2009, BUNDES-ABFALLWIRTSCHAFTSPLAN 2006, Lebensministerium, page 89, af;
bttp/fwww.bundesaldiliwirischatftsplan. s/,

" Yranslated from: Anwendungshinweise 2u den Anbiingen HE bla V dor BG Abfallverbringungsverordnung

Nr, 101372006, Aktuslisterung des Kapitels 5.3, - Version 2009, BUNDES-ARFALLWIRTSCHAFTSPLAN 2006,
Lebeasminivterium, pajre §7-88, atr http/fwww, bundesabialiwinschattsplan.at/.



Consequenily, it docs seem to be in ling with the WSR o regard catalytic converters used in
vehicles, and containing lanthanides or trapsition metals (e.g. cerium, iron, or manganese), as
‘catalysts” in the meaning of code BI120 and to classify them accordingly if the other
conditions are met.

L13.  Does the code B1130 also refer to catalytic converters used i vehicles
containing precicus metals such as platinum, rkodivm, palladium (most
comemaon)?

Kevwords: Classification issues velated to single waste streams; Catalysts

The two possible interpretations given in the answer to question 1,12 apply here 100,

Additionally, to support the view that the term “catalyst” in the WSR includes catalytic
converters, one could argue that

*  Member States do interpret the term to include catalytic converters. For example an
Austrian guidance document on the WSR includes catalytic converters from vehicles
(‘KFZ Katalysatoren’ in entry BI1130 explicitly). The Austrian Ministry of
Environment clarifies further on entry B1130"":

“Catalysts, if not contaminated by substances listed in the ‘amber waste Hst'
(e.g. due to the process in which they are used) are part of the ‘green waste
list’, even if the intrinsic substance-specific properties of the catalyst are
classified as dangerous.”

Consequently, the wording of the entries using the term ‘catalyst’ in the WSR does not
specifically mention ‘catalytic converters”. But in view of the arguments above it does not
seem correct 10 explicithy exclude converters from the entries ¢ither.

Spent catalytic converters used in vehicles have either to be classified as code B1120 or us
BI130, depending on whether they are cleaned and precious-metal-bearing as listed in entry
BEIT30 or not. Please note that Annex V, introductory note 3 must be observed when
classifying catalytic converiers.

Consequently, it does scem in Hne with the WSR 10 regard catalytic converters used in
vebicles and containing precious metals such as platinum, rhodium and palladivm as
‘catalysts” in the meaning of code B1130 and 1o classify them accordingly if the other
conditions are met.

" Transtated trom: Anwendungshinweise zu det Anhdngen W bis V dor G Abfallverbring ungsverordnung,

Ne. 101372006, Aktualisierong des Kapitels 3.3, - Version 2009, BUNETS-ABFALLWIRTSCHAFTSPLAN 2008,
Lebensministerium, page B9, at: hupedwww, bundusabfaliwitsclattsplan.at/.
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.14, Code B1130 is defined as: ‘Cleaned spent precicus-metal-bearing catalysts’,
What does the word ‘cleaned’ mean in reference to vehicle catalytic converiers?

Kevwords: Classification; Catalvsts

Please refer to the answers to questions 1.12 and 1.13 above.
The WSR includes in its Annex V part 1, list B, as entry B1330:
*Cleaned spent precious-metal-bearing catalysts’

The WSR does not include an interpretation {or the term *cleaned” nor is any guidance at BEU
level in place.

Bearing in mind the introductory note 3 of Annex V, it can be concluded that the term
‘cleaned” goes beyond the requirements in this paragraph, i.e. that these catalysts must, as a
minimum requirement, be cleansed of mincral ofl and tar residues and must not contain
residues of organic substances, e.g. aromatic regidues,
It must always be checked whether

I} the classification as *Cleaned spent precious-metal-bearing catalysts” is justificd and

2} a)norisk as mentioned in Annex HI, introduction paragraph (2) is present aned

b} no risk as mentioned in Annex IH, introduction paragraph (b) is present.

The extent to which the said criteria are fulfilled in cases of waste contamination must be
checked by the notifier, and any tests must be supervised by the authorities for each type of
waste on a case-by-cage basis.

Consequently, the term ‘cleaned’ is open to interpretation, As a minimum, all parts and
substances have 10 be removed if they inerease the risks associated with the waste sufficiently
o necessitate prior written potification and consent, because classified as hazardous by Annex
IH of {hirective 91/689/EEC on hazardous waste, or if they prevent the recovery of the waste
in an environmentally sound manner, However, the additonal specification for ‘cleaned’
catalysts seems to go beyond this requirement. ‘

115, What would be the correct classification of vehicle eatalytic couverters
according to WSR: A2030 or wnlisted waste?
Kevwords: Classification; Catelysts

Annex V part 1, list A, entry A2030 covers:

‘Waste catalysts but excluding such wastes specified on fist B°.



For the question whether the term “catalyst’ in Annex V of the WER also includes catalytic
converters used in vehicles, please note the previous draft replies. The position defended here
is that the term does mclode catalytic ¢onverters.

Therelore any waste catalytic converters not classified under B1120 or B1130 should be
classitied as A2030.

L16.  DBuasel entry ATE90 reads: “Waste metal eables coated or insulated with plastics
containing or contaminated with coal tar, POB, lead, cadmiam, other
organchalogen compounds or other Annex | constitwents, to the extent that they
exhibit Amnex IH characteristics’. Does the word ‘containing’ refer to the
plastic part ouly, or does it apply to the total cable?

Keywords: Classification; Waste metal cables coated or insulated with plastics

In 2003 India suggested introducing new entries for plastic-coated cable scrap in Annexcs
Vill and IX of the Basel Convention.

Plastic-eoated cables consist of two main fractions: “metal” (mainly coppet) and ‘plastic’
{mainly PVC, partly P and to a small extent other resing).

The documentation available op the introduction of the new entries {ocuses strongly on the
mirror entry 1115 stressing that cables coated with PVC/PE should contain only
environmentally friendly materials, Oil and coal-tar-filled cable scrap has 1o be treated
differently and should be placed on list VI (of the Basel Convention), The substances listed
e ALE9O (coal tar, PCR, fead, cadmium, other organchalogen compounds) are/ have been
used tor the coating of cables, either contained in the plastic coating (e.g. PCB was used as a
flame retardant, lead and cadmium as stabilisers), or as a {urther insulation layer,

Fhere was strong concern that the plastic coating would not be treated in an environmentalty
friendly manner (e.g. uncontrolled thermal processes).

It can therefore be assumed that the restrictions given for B1113 (substances listed in A1190
have to be below levels exhibiting Annex 111 characteristios) relate to the plastic coating and
not to the total cable.

Further, *Green listed waste’ 15 destined for recovery (B1113 explicitly excludes wastes
destined for Annex IVA operations). Consequently, both fractions of the plastic-coated cable
(‘metal” and ‘plastic’} have to be recovered. The separation of these two fractions and the
recovery of the separated fractions is state of the art. If the concentration of substances differs
between the two fractions ‘metal” and ‘plastics” the concentrations within one of the fractions
would exhibit Annex [11 characteristics afier separation. Consequently, this fraction could no
tonger be considered as a non-hazardous fraction.

Accordingly, the word ‘containing” in Basel entry A1190 must refer only to the plastic part.
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1.37. M the word *containing’ within Basel entry A1190 refers to the plastie part only,
does this mean that old ground cables without plastic coating/insulation are not
clagsified in this catry?

Kevwords; Classification; Waste metal cables coated or insulated with plastics

In the answer to question 1.16 above, it was argued that the word "containing’ in Basel entry
ALT190 refers only to the plastic covering of the cables. 1t was also pointed out that entry
AT1190 includes only cables coated or insulated with plastics. Accordingly, old ground cables
without plastic coating/insulation are not classified under this entiry.

This understanding is supported by the following:

in 2003 India suggested introducing new entries for plastic-coated cable scrap in Anmnexes
VHI and X of the Basel Convention,

The wording proposed by India in 2003 was:
» ‘Cables containing oil, coal tar and other dangerous substances: Anmex VIIEF
e Cables other than those mentioned above: Annex 1X°

The name of the waste was specified as “Plastic coated cables (excluding an appropriate

incineration disposal)’,

The Secretariat of the Basel Convention received several comments from different countries
on the application from India to place plastic-coated cable scrap in Annexes VIH and IX.
Canada proposed the following: ‘The use of the word “insudated cable or wive scrap’ is far 1o
broad an entry. There is a wide array of insulating materials others than plastics used 1o
produce cable or wire, such as paper or cardboard which would be captured under this entry.
This also ensures only those cables or wire scrap coated with plastics or plastic insulation
captured.’

In 2004 the Conference of the Parties to the Basel Convention on the Control of
Transboundary Movements of Hazardous Wastes and their Disposal approved the inclusion of
the new A 1190 entries and the corresponding mirror entry B 1115 in Annex VIl and Annex
IX of the Basel Convention.

Bascl entry A1190 refers only to cables coated or insulated with plastics. Consequently, old
sround cables without plastic coating/insulation cannot be ¢lassified under this entry,
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2 GENERAL CLASSIFICATION AND PROCEDURAL ISSURS

2.1 For a waste shipment to come under a specific waste entry in Annex V of the
W5R with severat indents, should the shipment contain only one of the specific
indents or may the shipment contain several of the indents mixed together?

Keywords: Mixing of wastes, indents; cortamination

The question is whether a mixtare of several indents can be classified as green listed waste or
as a ‘muxture of wastes’, usually classifiable as ‘green listed” as long as the mixture of
different wastes (indents) is not included in Annex 1A,

In the Omni Metal Case (-259/05, the European Cowrt of Justice held, in a strict
iiterpretation of the WSR, that the waste management conditions and potential envirommental
gisks agsociated with each type of waste in a mixture are not necessarily the same as those
associated with the mixture. Consequently, a blend of different “preen listed’ substances
indented under the same code cannot possibly be automatically assigned the same code and
therefore characterised as “green listed’.

1n view of the environmental and health objectives of the WSR, and in ling with the Court’s
ruling, it is appropriate 1o interpret the WSR in a cautious and restrictive fashion. Before
shipments of certain types of waste can be exempted from the Regulation’s supervision and
control procedures by putting them on the green list, there must be a prior assesament of the
environmental risks associated with their processing and handling.

Consequently, if the WSR is interpreted in a cautious and restrictive fashion, shipments
containing several indents from the same waste entry must be regarded as mixtures of waste,

2.2, Competent authorities of some Member States refuse to accept using s single
Basel or OECD waste identification code in the notification docuwment in cases
where a nmmber of similar codes from the *European Waste List” (EWL) can be
put snder the umbrells of one single Basel code. What should the legitimate
practice be and under what rules can this practice be used?

Keywords: General classification issues; classification in case of several EWI codeys
wnder one Basel code

The WSR requires the notification and movement documents to display information on the
identity of the waste in Block 14 sccording o the description given in Annex 1C, paragraph
25 of the WSR. In particular the code adopted under the Basel Convention (subbeading (i)
anch, where applicable, the systems adopted in the OECD Decision (subheading (i1)) and other
accepted classification systerns (subheadings (iit) to (xil)) also have to be inserted.

The codes from the EWL. are specified as subheading (iii).
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Following Article 4(6) of the WSR only one waste identification code shall be covered for
each notification, except for waste not classified under one single entry in either Annex i1,
[HB, TV or IVA or in the case of mixtures of waste not listed in one single entry in either
Annex 11, THE, IV or IVA unless Hsted in Annex 1A,

The question suggests three situations that have to be distinguished:

e The first situation relates to wastes classified under one single entry in either Annex

HE I, 1V or IVA of the WSR.

o The second relates to wastes not classified under one single entry in either Annex [,

B, IV or IVA of the WSR,

s The third concerns mixtures ot wastes not classified under one single entry in etther
Annex I, B, IV or IVA unless listed in Annex 1A of the WSR.,

It cases where a number of stmilar codes from the EWL can be put under the umbrella of one
single Basel code, two interpretations are possible:

1. One code/one type of waste relates o one EWL code, thus requiring a single
notification {form for every single EWL code;

2. The ene code/one type refers to the Basel code and EWL codes are used as additional
information, so the notification form relates to the Basel code.

It is argued that interpretation cumber 1 would simplify the procedure for the avthorities
concerned and would support enforcement, as all the processing and reporting of waste data
could be done for a single EWL code and such a procedure would also simplity controls and
enforcement.

However, if the first interpretation were correct, Article 4(8) of the WSR referring explicitly
to *single entry in either Amex 1L {...J or IV [...]" would be superfluous.

in addition the wording of Annex 1C paragraph 25 of the WSR provides strong arguments in
favour of the sccond bmterpretation. This suggests that the Basel Convention codes have
priority, which is in Jine with the scope of this legislation. ldentification by means of EWI.
codes is 1o be added for further information.

Consequently for waste shipments subject to the notification procedure, the one waste
identification code used to identify waste in Block 14 of the notification document laid down
in Annex 1A of the WSR. for all wastes classified under one single entry in either Annex 111,
HIB, IV or TVA of the WSR is to be based primarily on the Basel Convention (or where
applicabie on the OECD classification system).

For shipments of wastes not classified under one single entry in either Annex 11, B, 1V or
IVA of the WSR one type of waste must be specified according to the Basel Convention,
or where applcable the QOECD classification system, If there is an appropriate EWL, the
notification might then be related to onec EWL code,

Further information relevant for the rules under which this practice can be used is provided in
Annex 1C paragraph 25(¢) of the WSR:
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e ‘(i) Huropean Union Member States should use the codes ineluded in the Eurapean
Community list of wastes (se¢ Commigsion Decision 2000/532/EC as amended). Such
codes may also be inciuded in Annex HIB of this Regulation,’

s C{vi): W useful or required by the relevant competent authorities, add here any other
code or additional information that would facilitate the identification of the waste.”

There is no specific statement that only one code shall be used under subheadings (i) to (xii)
of Annex IC paragraph 23(c) of the WER. Furthermore subbeading (vi) of the same paragraph
atlows Member States to request any other additional information that would facilitate the
identification of the waste,

Consequently, the legitimate practice should be an interpretation of the one code as the Basel
(or where applicable according 1o Annexes HI and 1V of the WER, the OECD) code with a
listing of all relevant EWI. codes and inclusion of other information under subheading (vi) of
Annex 1C paragrapb 25(c) of the WSR in cases where a number of similar codes can be put
under the umbrella of one single Basel code.

2
L

Bf an entry in Aonex F (green list) is contaminated, should it no longer be
subject to the general information requirement, if the contamination fevels are
too high? Or should the basic principle be that contaminated waste cannot be
vegarded as ‘green’ except in cases of minor contamination?

Keywords: General classiffication issues! procedure; comamination of waste;
selecting appropriate procedure

Amnex [1} of the WSR says in the introductory paragraph that

‘Regardiess of whether or not wastes are included on this list, they may not be
subject to the general information requirements laid down in Article 18 if they
are contaminated by other materials o an extent which

{a) increases the risks associated with the wastes sufficiently o render
them appropriate for submission to the procedure of prior written
notification and consent, when taking into account the hazardous
characteristics listed in Annex 11 to Directive 91/689/LEC: or

{b) prevents the recovery of the wastes in an environmentally sound
manner, |

Following the system as introduced by Article 3(1) and (2) of the WSR together with the
introductory paragraph of Annex 11, the information procedure under Article 18 can only be
applied in cases of waste which:
e fulfils the criteria reforred to in Article 3(2) (a) or (b)
N3 for some types of wastes it i3 explicitly required that they must not be
contaminated with gther material if classified in the respective ‘I3 entry (for
example: plastic wastes can only be classified under entry B3010 (..}
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provided they are nof mixed with other wastes and are prepared to a
specification’; further example; entry B1020 reads “Clean, uncontaminated
metal serap’)

¢ s not contaminated in a way that

a) increases the risks associated with the waste as described in the relevant
paragraph, or

b} prevents the recovery of the wastes in an environmentally sound manner,
In all other cases, the Article 18 procedure is not applicable and the notification procedure has
to be completed.
‘Thus, in cases of contaminated waste, it should always be checked whether

s the Article 18 procedure is (still) applicable for that waste and
» gy arisk as mentioned in Annex [, introductory paragraph, (2) is not in place and
b)Y a risk as mentioned in Annex 11}, introductory parageaph, (b) is not in place.

In all other cases a shipment of this waste is subject to the notification procedure and it may
not be shipped under the Article 18 procedure. No other ‘basic principle’ 1s outlined in the
WiER. Notifiers must check the extent to which the named criteria are fulfilled in cases of
waste contamination, and the authorities must verity each type of waste on a casc-by-case
basis.
Some Member States take the view that, in the spirit of a harmonised approach, the basic
principle for "green listed’ wastes should be minor contamination, independently of
subsequent recovery operations and of whether they will take place in an EU Member State
with best available technology or in a non-QECTD country with low environmental standards.
In their opinion, the concept of “green listing” would be seriously undermined if the final
destination and type of recovery were the decisive factors. However, the WSR does not
preseribe any way of assessing these criteria, nor is any binding legislation or U guidance in
place.
Notifiers can consult the competent authorities of dispatch (and destination) in cases of doubt,

}f the authorities involved do not agree, the procedure as outlined in Article 28 WSR applics.
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2.4. What zre the current reguirements in ensuring that waste exported to recovery
facilities in third countries is treated in an enviropmentally sound management?

Kevwords: General classification issues; procedure; comtamination of waste;
selecting appropriate procedure

Article 2(8) of the WHR defines environmentally sound management as

“(...) taking all practicable steps to ensure that waste is managed in a
manner that will protect human health and the environment against
adverse effects which may result from such waste’

Notifiers and/or authorities should first check whether the criteria outlined in answer 2.3
above are fulfilled. If they still have doubts about the soundness of recovery in the country of
destination, the benchmarks are the standards of Union legislation on waste and, where
applicable, the standards as laid down in the [PPC Directive 2008/1/EC.

In the case of shipments outside the ELL the guidelines on environmentally sound
management listed in Annex VI of the WSR may be considered. As regards the enforcement
of Article 49 of the WSR, the Commission is currently exploring the option for a development
ol a particular guidance,

a5 t i often possible 0 recover heavily contaminated wastes in an
environmentally sound manner. In such cases should the waste only be subject
to the general information requirements faid down in Article 187
Kewwords:  General  classification issues; procedure; contamination of waste;
selecting appropriate procedure

i waste is ‘heavily contaminated’, notifiers and/or authorities should not rely solely on
statements by the receiving facilities but should carefully check whether the criteria outlined
in answer 2.4 are met.

It classification within the 'green-list’ regime is straightforward, if there is no risk, and if the
receiving facility meets the IPPC standard, then the Article 18 procedure applies.

2.6, Fs a shipment of ‘green listed’ waste {e.g. metal serap) where radioactive
contamination is detected, considered to be tegal, Hegal, or incomplete?
Keywords: General classification issues; scope of WSR; radivactive contamination
of waste

Is a shipment of green listed waste where radivactivity Is detected considered 1o be an illegal
shipment under the WSE?

The question is whether a shipment
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e of ‘green fisted” waste (1.e. waste listed in Annex 111 to WSR)

¢ containing radioactive contamination

e shipped without notitication but under the Article 18 / Annex VI procedure
is to be considered an itlegal shipment under the WHR,
It could be claimed that

¢ such wasic may only be shipped under the Article 18 / Apnex VI procedure if
environmentally sound recovery (as defined in the introductory paragraph of Annex 1}
to WSR) is possible;

¢ radioactive contamination would increase the risks associated with the wastes
sufficiently to require prior written notification and consent and/or prevent the
recovery of the wastes in an environmentally sound manner;

s therefore legally, the shipment would require prior written notification and consent;

s therefore, according to Article 2(35) (2) of the WSR, the shipment would be illegal
because it was shipped without notifying all the competent authorities concemned.

However, ‘radioactive’ is not one of the properties listed in Annex M1 to Directive
91/689/EEC on hazardous waste, so the first alternative in the introductory paragraph of
Annex 11T to WSR (indent (a)) is nol applicable.

It could be argued that the second alternative in the introductory paragraph of Annex 1l to
WSR (indent (b)) is applicable, because radioactive contamination might prevent the recovery
of the wastes in an environmentally sound manner. 1t might also be assumed that such a
shipment could hardly be deemed ‘legal’ and that the consequences for illegal shipments
would apply if detected.

On the other hand, it might be argued that ‘legal shipment’ is to be understood purely in terms
of the scope of the WSR. According to Article 1(3) (¢) of the WSR,

shipments of radioactive waste as defined in Article 2 of Council Directive
9273/ Buraiom of 3 February 19927

(now: Article 5 of Directive 2006/117/Huratomn) are excluded from the scope of the WER,
Taken together with Article (1), this means that the WSR does not apply to radicactive waste
as defined in the relevant respective paragraph. Article 5 of Directive 2006/117/Furatom gives
the following definition: '

. radioactive waste ' means radioactive material in guseowy, liguid or solid form for
which no further use is foreseen by the countries of ovigin and destination, or by a
natural or legal person whose decision is aceepted by these countries, and which is
controlled as radivactive waste by a regulatory body under the legislative and

regulaiory framework of the countries of origin and destination,”

which makes it possible (0 determine which kinds of wastes are within the scope of Directive
2006/1 1 7/Euratom and, consequently, outside the scope of the WSR.

[}
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Directive 2006/117/Euratom introduces an idiosyncratic system of supervision of radinactive
waste shipments between Member States, supervised by radiation protection authorities and
applied independently alongside and separately from the WSR. This system may be further
complemented by Member State legisiation,

If one interprets the wording ‘prevents the recovery of the wasies in an environmentally sound
manner’ 0 the introductory paragraph of Annex HI to WSR as if it included radioactivity of
waste, this would introduce a system outside of the requirements of the Hazardous Waste
irective and radiation protection legislation, which is not intended by European legislation,
Consequently, a shipment

» of green lsted waste (i.e. waste listed in Annex IH to WSR)

e with radioactive contamination

= shipped without notification but under the Article 18 / Annex Vi1 procedure

is pot constdered 1o be an illegal shipment under the WS8R,

Is such « shipmemt considercd fo be incomplete and, thus, subject to the toke-back-
procedure (Article 22 WSR)?

Article 22 of the Waste Shipment Regulation reads:

1) Where any of the competent authorities concerned becomes aware that a shipment
af waste, including its recovery ar disposal, cannot be completed as intended in
accordoance with the termy of the notification and movement documents andior
contract referred 1o in the second subparagraph, poiri 4 of Article 4 and in Article 5,
it shalf immediately inform the competent authorite of dispateh, (..}
Ariicle 22 applies, following its unambiguous wording, only to shipments where a notification
was reduired. It 1s not applicable in cases where a waste shipment takes place under the

Article 18 / Annex VIl procedure.

Consequently, a shipment of green lsted waste where radioactivity is detected is not
considered as incomplete under the WSR,

If radicactivity levels are below the threshold of radiation protection as defined in Furatom
legislation, is the shipment considered as ‘unlisted waste’ on the grounds that

711 should e added {hat Artiele 18(2) of the WSR docs proside that

The contract referved o in Annex VI between the peeson who arranges the shipment and the consigmee for
covery of the waste shall be effective wher the shipmont starrs apd sholl include gn pbligation, wheee the
shippent of wasle or ity recovery cannet be complered as intended or where it has been effected as an illegal
shipiment, on the person who arranges e shipment or, wheire that perseR s ol 0o position o complete fie
shipment of waste ar its recovery (for example, is insolvend, on the CuHsighee, to:

fa) fuke the wayle back ov enswre [ts recovery in ar allernative weyy il

tl) pravidde, [f necessary, Jor is storage in the meantine.
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envirommentally sound recovery may be Impairved and the shipment should therefore be
subject to the procedure for prior written notification and consent?

The question is whether a shipment
e of green listed waste (i.e. waste Histed in Annex 111 to WSR)
o with radioactive contamination
s shipped without notification but under the Article 18/ Annex VI procedure

s to be considered an illegal shipment under the WSR because environmentally sound
recovery may be impatred due to the radioactive contamination.

The WSR uses the wording ‘impair their environmentally sound recovery’ only with regard to
the composition of mixtures of waste (see Article 3(2) (b) of the WSR). The criterion for
dectding whether a single entry on the green list is exempt from the Article 18/Annex V]I
procedure in the event of contamination is the introductory paragraph of Annex 1 to WSR.,
The arguments for deciding this issue are given in the answer above. The position is that the
terms ‘legal shipment’ and “illegal shipment® in the WSR are to be understood purely in terms
of its scope and, as shown, radioactivity of wasie is not covered by the Hazardous Waste
Directive 9I/GEWEEC, whereas radioactive waste in  the meaning of Directive
2006/117/Buratom is outside the scope of the WSR. 1If one interprets the wording *prevents

the recovery of the wastes in on environmentally sound manner’ of the introductory paragraph
of Annex H1 to WSR as if it included any level of radioactivity of waste, whether or not it
exceeds the thresholds provided by radiation protection legisiation, this would introduce a
system outside the Hazardous Waste Directive and radiation protection legislation, which is
not intended by European legislation.

Overall conclusion: Metal scrap with radioactive contamination is not to be considered as
‘unlisted waste’ on the grounds that environmenially sound recovery may be impaired, and
shipments should therefore be subject to prior written notification and consent. This is
irrespective of whether the thresholds laid down in radiation protection legislation are
exceeded or not.
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2.7 What is the meaning of 'type of waste' in Article 4(6) of the WSR? (Does it refer
te waste which can be classified under the same EWC or to a single material
which can be assigned different EWC, such as sluminiam waste from
packaging, or from demolition?)

Keywords: General classification issues; definition of ‘tipe of waste’ in WSR;
one/several EWC eodes

The WSR requires the notification and movement documents to give information on the
identity of the waste. Article 4(6) of the WSR states that only one waste identification code
should be covered in each notification. except for waste not classified under one single entry
in Annexes 1, IHB, IV or tVA and mixiures of waste not fisted io these Annexes under a
single entry, unless listed in Annex THA.

This means the following three situations are possible:

» The waste /s classified under a single entey in Annex 111, [IIB, IV or IVA of the WSR
----- This single code should be used to identify the waste.

o The waste is nof classificd under a single entry in Annex 111, HIB, IV or IVA of the
WER — Only one rupe of waste should be specified.

o The mixture of waste is nof classified under a single entry in Annex [, 1B, IV or
IVA unless listed in Annex HIA. - The code for each fraction of the waste should be
specified in order of importance.

Article 4(6) of the WSR does not include an explanation of the term “type of waste’.
The term “type of waste’ is also nsed in Article 4(8) and in six different provisions of the
WSR (Recital 20, Article | part 1, Article 2¢a} point 15, Article 11 (1)(g), Annex IC part [V
point 23, Annex. V part 2}, The provisions do not include any Turther explanation of the term.
it is also not defined in the Basel Convention or the OECD Decision.
Looking at the various sources where the term “type of waste’ is used, in general the term
describes a grouping of wastes with similar physical, chemical or biological propertics or
waste pencrated by similar processes.
There s a clearer definition of “type of waste’ in the new WFD (Recital 14) together with
Commission Decision 2000/332/EC.
Point 3 of the Intreduction to the Annex ol Decision 2000/532/FC then clarifies;
"The different types of wastes in the list are fully defined by the six-digit code
for the waste and the respective two-digit and four-digit chapter headings. This
implies that the following steps should be taken 1o identify a waste in the list,’
Consequently, in the meaning of Commission Decision 2000/532/EC ene type of waste is

related o oree entry in the list and is fully defined by the six digit code (also referved as BWC
or EWL code).



The WSR. requests that besides the Basel or OECD codes, other accepted classification
systems should be used to identify the waste in the notification document,

The EWC js deseribed as one such classification system in subheading (i) of Annex 1 part
YV point 25 of the WSR,

Consequently, the EWC should be used i cases where the waste cannot be classified with
Basel or OECD codes.

Consequently, in cases where wastes are not classified under one single entry in either Annex
TH. THB, IV ov IVA, the type of waste could be classified by using the corresponding EWC.

Axticle 4 (6) of the WSR requests, that ‘only one type of waste shall be specified’. This
provision can be fulfitled by using one EWC for specifying one type of waste.

In consequence, one EWC should be used to deseribe one type of waste.

If waste cannot be specified using the system of the six-digit EWC but belongs to different
EWC headings, such as aluminium waste from packaging and aluminium waste from
demolition, this would be regarded as a mixture of waste following Article 2 point 3 of the
WER, For mixtures of waste, Article 4(6) (b) of the WSR would apply.

Consequently, If the waste is a mixture and the mixture js pot classified under one single
entry in Annex HEL HIB, IV or IVA unless listed in Annex 1A, each fraction of the waste
should be specified in order of importance.

2.8, Under the WFD, what kinds of wastes can be considered as the same type of
wastes, taking account of the requirements of Iecision 20040/332/EC?
Keywords: General classification issues, definition ‘type of waste’ in WSR;
onelseveral EWC codes

A clearer definition of the term “type of waste’ is given in the new WFD (Recital 14) together
with Commission Decision 2000/532/EC.
Point 3 of the Introduction 1o the Annex of Decision 2000/532/EC specifies:

“The different types of wastes in the list are fully defined by the six-digit code
for the waste and the respective two-digit and four-digit chapter headings. This
implies that the following steps should be taken to identify a waste in the list.”

This means that one entry in the European Waste List using the six-digit code will fully define
one type of waste.

Consequently, Decision 2000/332/EC defines the term ‘type of waste’ as a function of the
six-digit waste code (EWC). The meaning of the term ‘type of waste’ in Directive
2008/98/L.C refers to waste which can be classified under the same EW(,
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2.9, Should waste be classified in accordance with WSR Annexes I, TI1A, IV and
IVA if the transboundary shipment is taking place for the purpose of disposat,
or is the use of these annexes only velevant when shipments are destined for
recovery?

Keywords: CGeneral classification issues; procedural vequirements; Use of Annexes
WA, TV and VA in shipments for recovery purposes

Article 3 of the WSR introduces two different procedures for the supervision and control of
aste shipments:

¢ the notification procedure (WSR Article 4-17), for shipments of waste as defined in
WSR Article 3(1) a and b

# the Article 18 procedure for shipments of waste referred to in Article 3(2) and (4,
e, waste requiring the procedure described in WSR. Article 18,

Waste for disposal is subject to the notification procedure irtespective of its composition and
properties, whercas waste for recovery must be identified in order to decide whether the
notification procedure or the Article 18 procedure applies.

H s unclear whether waste shipments for disposal need to be clagsified according to the
Apnexes of the WSR (namely Annex I, A, 1V and IVAY in the notification and movement
document, in other words, whether the list Is “appropriate’ in the meaning of Annex I, Part |
and whether the code is “relevant’ in the meaning of Block 14 of the notification form and
movement document.

There ts no indication in the WSR whether or not it is mandatory to classify wastes which are
being shipped for disposal.

Omne could argue that classification is unnecessary on the grounds that that the entire system of
classification outlined in the Annexes is only m place because of the differentiated system
introduced for waste shipments for recovery. The titles of Annexes 111 and TITA refer to *List
of wastes subject to the general information requirements laid down in Article {8 and
‘Mixtures of two or more wastes listed in Aonnex 111 and not classified under one single entry
as referred to in Article 3(2) respectively, and thus cannot apply to wastes for disposal,

On the other hand, the relevant provisions of the WSR mention the ‘appropriate list’, which
could be request to classify shipments according to Annexes 111 to IVA. Moreover the
information in the notification document is used as a basis for decisions by the authorities
concerned. Article 11(1) of the WSR lists the possible grounds for ebjection by all competent
authorities to shipments of waste for disposal, some of which are clearly related (or may be
related) to the properties of the waste, Correct identification of the waste is necessary for a
proper decision by the authorities on prior written notification and also to justify the possible
grounds for objection under Article 11 WSR.
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Finally, Annex I gives instructions for completing the notification and movement documents
drawn up by the Commission, which were incorporated info the WSR by Commission
Regufation (EC) No 669/2008 of 15 July 2008",

Paint 25 of Annex 1C refates to filling in Block 14, and says:

‘State the code that identifics the waste according to Annexes [T, [HA, B, IV or
VA of this Regulation.”

Here no distinetion is made between wastes for recovery and wastes for disposal.

However, this section also mentions that waste should be identified as appropriaie ~- e.g.
explicitly referring to Annexes HE and HIA which relate to wastes in the meaning of Article
32) and (4) of the WSR — 5o the situation is unclear,

Conclusion: Although there are strong arguments to suggest that wastes for disposal should
also be classified according to Annexes 111, HIA, TVA and 1V, the WSR does not provide a
definite answer to this question.

3, TAKE-BACK PROCEDURE

3.1 Who is responsible in cases of damage during transport and associated changes
in the composition of waste? Who should bear the costs for transport apd
alternative treatment: the originel dispateher (notifier) or the carrier whe has
generated the (new) waste?

Keywords: Take-back procedure; costs; damage (o waste during transport

The WSR. does not contain provisions on responsibility in cases of dwnage. Such provisions
may be laid down in national legislation. Claims under ¢ivil law (e.g. notifier's claims on the
carrier on the basis of their contractual relationship) are not affected by the Regulation,
Accidents during transport causing darnage to the waste must be covered by the transport
company's insurance,
The WER does contain provisions on;

o Intended shipments of an identified load of waste 1o be submitted 1o the notification

procedure or the Article 18 procedure;
e Take-back obligations including transport of the waste it a shipment which is subjeci

to the notification procedure cannot be completed as intended - see Article 22 of the
WSR and related provisions on cost-bearing in Article 23;

W commizsion Regulation (EC) No 669/2008 of 15 luly 2008 on completing Annex IC of Regulation (EC) No 101.3/2006 of the
European Parllament snd of the Council on shipmants of waste {Text with EEA relevance) (07 1 188, 16.7.2008 p. 7).
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@ Take-back obligations inchading transport of the waste in cases of illegal shipments —
see Article 24 of the Regulation and related provisions on cost-bearing in Article 25;

& Whether the rules for the notification procedure or the rules for take-back obligations
{and correlated cost-berring provisions) apply depends on the interpretation of Article
22 and 24; if the words ‘the waste in question’ are taken to refer exclusively to the
wagle which was originally exported (i.e. waste of the same quality), then waste which
has changed its nature or composition {e.g., as in this case, due to an accident) would
not be covered by Article 22 or 24,

However, this paragraph could also be understond to refer to ‘the load of waste for which the
notification was issued” (or the Annex VI form was completed). It could be argued that the
procedures of Articles 22 or 24 do provide instruments to bring incomplete/illegal shipments
under control. For example, if a shipment cannot be completed as intended, take-back may not
be necessary tf the competent authorities of dispateh, transit and destination can agree on an
altemnative treatment in the country of dispatch or elsewhere (see Article 22(3)). Consequently
in this case, the costs for take-back would be imposed as aid down in Article 23 and 23,
respectively.

On the other hand, it would also be justifiable tw highlight the responsibility (including
financial) of the waste producer as empbasised in Recital 18 of the WSR.

There is no case law of the Huaropean Couvrt of Justice on this matter, nor has the European
Conwmission issued guidance on it. From the documents issued during adoption of the WS8R,
it is not evident that the tegislator had an opinion on this question.

Devefopments will depend on case-by-case decisions and ralings by Member States’ courts of
Jaw and the European Court of Justice.

3.2, Who should be the notifier, if waste which has changed composition has to be
returned to the state of dispateh?
Keywords: Take-back procedure; costs; damage to waste during transport

Provisions on notification in various cases of take-back are given in Article 22(4) and 24(2).
Regarding the duty to notify, Article 24(2) points out that

*(...) the new notification shall be submitted by the person or authority listed in
{a), (b), or (¢} and ih accordance with that order (...). In the case of alternative
arrangements as referred to in (d) and () by the competent authority of
dispatch, a new notitication shall be submitted by the itial competent
authority of dispatch or by a natural or legal person on its behalf unless the
competent authorities concerned agree that a duly reasoned request by that
authority is sufficient.’
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There is no case law of the European Court of Justicé on this malter nor has the European
Commisston issued guidance on it From the documents issued during adoption of the WER,
it is not evident that the legislator had an opinion on this question.

Developments will very probably depend on case-by-case decisions and rulings by Member
States” courts of law and the European Court of Justice.

3.3. Is a duly reasoned request by the state where the accident happened (e.g. also a
transit state) sufficient for z take-back procedure?
Keywords: Take-back procedure, costs; damage to waste during transport

Take-back obligations and “duly reasoned requests’ instead of notification are mentioned in
four sifuations in Article 22(4) and (6) and in Article 24 of the WER,

In ail of these cases, the only authority which is entitled to 1ssue a duly reasoned request is the
‘initial authority of dispately’ (not the authority of trangit; not the suthority to which the
notifieation is issued in the course of the take-back obligation).

Further, all of these cases require an ‘agreement’ between the competent authorities
concerned.

The provisions on take-back suggest that a duly reasoned request for a transfrontier shipment
of waste can only be issued by the initial authority of dispatch (or the initial notifier) and can
only take place it there is agreement between the competent authorities concerned. Agreement
must by definition be unaninous.

Consequently, a duly reasoned request by an authority is only sufficient if issued by the initial
authority ot dispatch and, in cases of transfrontier shipments, only in agreement with other
competent authorities.

3.4, I the original dispatcher, who might simultapecusly be the carrier, goes
bankrupt or goes into liquidation after receiving the transport insurance
payment, is there any liability of the state where the waste was generated (e.g. a
tiransit state when the accident happens on its territory)?

Keywords: Take-back procedure; costs, duamage o waste during transport

Articles 23 and 25 of the WSR have some provisions on cost distribution. Article 23 refers to
costs for take-back if a shipment cannot be completed as intended.

The WER contains no provisions on transit countrics being allocated costs simply because
they have jurisdiction over the area, as in the case of an accident during transport,

Some provisions of the WHR might suggest otherwise. Article 22(9) and Article 24(7)
mention the ‘responsibility’ of a country due to the fact that it has jurisdiction over an area in

the context of take-back obligations and related costs. Both provisions introduce an ‘interim’
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responsibility related to the place of discovery of a waste. But this particular instance does not
create a general principle for imposting responsibility and allocating related costs to a country
of trangit.

Consequently, the WSR does not provide a direct basis for allocating costa to a teansit country
on whose territory there is an accident leading to incomplete or illegal shipments.

3.8, A consignee in Member State B alse acts as » carvier and picks up hazardouns
wastes at a collector’s site in the state of dispateh A. The consignee in Member
State B is an authorised collector and processor of the wastes in question, shows
the appropriate license for collection of hazardous wastes and prefends to have
all necessary permits for the transfrontier shipment of these wastes, although
this is not the case in reality. In this case is the consignee in Member State ¥ the
main person responsible for the illegal shipment or is it the wasie collector in
Member State A?
Reywords: Take-back procedure, costs; shared responsibility

The WER defines the terms consignee and notifier in Article 2.

Article 3 (1) of the WER states that all shipments of waste for which notification is required
are subject to the requirement of the conclusion of a contract between the notifter and the
consignee for the recovery of disposal of the notified waste.

Under these provisions the consignee and the notifier cannot be one and the same person.
L. The system of responsibility and cost charging according to the WSR

The rules on cost allocation for take-back of waste in cases of illegal shipments are laid down
in Title [}, Chapter 4 of the WSR. Article 24 of the WESR distinguishes three situations of
responsibility and imposes different consequences for each; the corresponding cost regulation
is indicated in Article 25 of the WSR.:

Article 24(2) WSR contains rules for take-back if an illegal shipment is the responsibility of
the notitier, Article 24(3) WSR contains rules for take-back if an illepal shipment is the
responsibitity of the consignee and Article 24(5) of the WSR contains rules for take-back in
cases where responsibility for the illegal shipment cannot be imputed 1o either the notifier or
the consignee. The corresponding cost-related rules ave laid down in Articles 23(1), (2) and
(3} of the WSR.
The situation where both the notifier and the consignee are responsible for the illegal
shipment is not allowed for by the system as introduced by Article 24, T'wo interpretations are
possible:
= Article 24(5) of the WSR applies only to exceptional cases; basically, the
responsibility and the related costs are decided by charging the costs entirely to either
the notifier or the consignee pursuant to Article 24(2) and 243 or
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¢ Article 24(5) of the WSR is meant to regulate all cases that do not fit perfectly in
Article 24(2) or 24(3).

Both interpretations seem to be in line with the wording of Article 24(5) of the WSR (*in
particular”). Article 25(3) of the WSR, which allows the competent authorities to charge the
costs 1o the notifier and/or the consignee, might favour the second position: If Article 24(5) of
the WSR applied only to cases where neither the notifier nor the consignee were responsibie,
this flexibility would be vather surprising. However, the European Court of Justice has not yet
provided a binding interpretation on this matter, nor is guidance available from the Furopean
Commission.

Il Applying this scheme [o the present case

To apply this scheme when a competent authority feels that both the notitier and the
consignee are morally responsible, the following has to be considered:

1 I no notification has been submitted

For a shipment of wasle requiring a prior written notification, the notiffer has to submit the
notification documents to the authority of country of dispatch, and the notifier has o be
detined in terms of the ranking in Article 2(15) {a) of the WSR,

A shipment of notifiable waste without notification of all competent authorities is defined as
illegal (Article 2 point 35 (a) of the WSR).

Responsibility in terms of the take-back system of the WSR will depend on the inteepretation
of the Regulation as outlined above (see [).

o tnder the first interpretation of Article 24(5) WSR, it could be argued thatl the
behaviour of the collecting cormpany in the country of dispatch makes it mainly
responsible for the illegal shipment by not submitting the notification to the competent
authority. Then, regardless of any maoral co-responsibility of the consignee, Article
242y would apply with the corresponding cost regulation of Article 25(1) WSR;

» Under the second interpretation, and if responsibility is considered to be shared by
notifier and consignee, the competent authoritics would have to decide jointly on the
costs pursuant 1o Article 23(3) WSR.

112 If the notification procedure has been carried out

It the notification procedure has been carried out by the collecting company of the country of
dispatch, the shipment is still regarded as illegal under Article 2(35) (¢) of the WSR because
consent was obtained from the competent authorities through falsification, misrepresentation
or fraud.

In the case described, the waste collector in the country of destination (consignee) pretends 1o
have all necessary permits and licenses, although this is not the case in reality. The moral
responsibility seems to be on the side of the consignee.

As regards the responsibility in terms of the take-back system outlined above (see 1), the
result depends on the interpretation of the Regulation.



» Linder the first interpretation, it would be necessary to further investigate the exact
responsibilities of both the notifter and the consignee; if the notifier has acted entirely
m good fajth, it does not seem appropriate to give im the responsibility, Nevertheless,
the determination of respective responsibilities depends on national or Union law on
Jiahitity ;

e Under the second nterpretation, and if responsibility is considered to be shared, the
competent authorities will have to decide jointly on the costs pursuant to Article 25(3)
WEHR.

3.6. When green listed waste is shipped with notification to EU Member States with
# transitionzl period, would it be legally correct to assume that there would oaly
be a moral ebligation for the dispatcher or state of dispateh to take back illegal
shipments of falsely declared green listed waste?

Keywords: Take-back procedure; transitional periods for new Member States

Transitional periods for certain Member States and conditions for application are laid down in
Article 63 of the WSR. Article 63(1) to (5} deals with specific transitional rules for each of
the Member States in question (Latvia, Poland, Slovalia, Bulgaria, and Romania). The
character of the transitional rules is diverse. However, one common provision is that waste
destined for recovery listed in Annex 111 is subject to prior written notification and consent as
bid down in ‘Title 1 of the WER.

Take-back obligations must be included in the contract

« bestween the wnotiflier and the consipnee when the notification procedure applies,
according to Article 5(3) of the WSR.

» between the person arranging the shipment and the consignee when the shipped waste
is subject to the Article 3(2) procedure, according to Article 18(2) of the WSR

Articles 24 and 25 of the WER deal with take-back obligation and cost of take-back in the
event of illegal shipments. The WER does not contain further rules on take-back obligations
for cases of illegal shipments and related costs outside of these provisions.

The definition of illegal shipment is in Article 2(35) of the WSR. The definition covers both
wastes for which notification is necessary (see Article 2(35) 1 1o ) and wastes for which the
Article 18 procedure applies (see Article 2(35) g (B to (ili)). The case in question (falsely
declared green listed waste) would certainly fulfil the definition of an illegal shipment.

Agrainst this background, Article 63(6) states;
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"When reference is made in this Article to Title [ in relation to waste listed in
Annex TH, Article 3(2), Article 4, second subparagraph, point 3, and Articles 6,
11,22, 23,24, 25 and 31 shall not apply.”

The wording of Article 63(6) makes it clear that the provision relates only to waste listed in
Annex il Falsely declared green listed waste -— as in the example — does not fulfil this
definition. Therefore, Article 63(6) does not apply to this situation, Since the exemption
clause of Article 63(6) does not apply, Articles 24 and 23 are not excluded from application,
and the regular rules of take-back procedure apply.

3.7. is the take-back obligation also applicable in cases of bankruptey of the
consignee?
Keywords: Toke-back procedure; bankrupicy of consignee; destination of waste
unclear

Background: Contaminated soil waste was shipped from country A to country B in two
different instances; one using a potification under the old Regulation 259/93%/EEC and the
other using a notification under the WER. The consignee in country B went bankrupt after the
waste had been accepted. The competent authorities of dispatch received a confirmation of
receipt from the consignee for these shipments but no certificate for the treatment.

The provisions of the WSR on take-back obligations are laid down in Title 1, Chapter 4:
“Take-back obligations’, in Articles 22 and 24, Asticle 22 covers the situation where
shipment cannot be completed as intended, and Article 24 introduces take-back obligations in
cases of Hiegal shipments (as defined in Article 2 (35) (g) of the WSER).

If the consignee goes bankrupt and the authority in the country of dispatch is not aware
whether the non-interim treatment of the waste has been completed as intended in the
notification document or not, the authority is required to collect evidence on the completion.
According to Article 16(e) of the WSR, the non-interim treatment facility has {o submit
signed copies of the movement docwment containing the certificate to the competen
authorities concerned; Member State authorities have to verity that this obligation is fulfifled.
Accordingly Member State authorities must investigate whether there is evidence that

e the shipment has not been completed as intended,;
s the shipment is deemed to be tllegal (as defined in Article 2(35) (d) or (&)).

in cither case, a take-back procedure applies. Article 22 does not only relate to non-
completion of the shipment, but explicitly includes non-completion of transport and recovery.

Regulation (EEC) 25%9/93



The relevant provisions of Article 25 of Regulation (EEC) 259/93 are to be found in Article
25, 8(6) and 26. In Article 26, it is stipulated that

‘(1) any shipment of waste effected: (..}
(d) which is not specified in a material way in the consignment note; or

(e} which results in disposal or recovery n contravention of Community or
mternational rules (...}

shialt be deemed to be ilepal wraffic.

(23 1 such iHegal traffic is the responstbility of the notifier of the waste, the competent
autherity of dispatch shail ensure that the waste in question is;

(a) taken back by the notifier or, it necessary, by the competent authority itself, into
the State of dispatch, or if inpracticable;

(b) otherwise disposed of or recovered in an environmentally sound manner, within 30
dave from the time when the competent authority was informed of the ilegal tralfic or
within such other period of time as may be agreed by the competent authorities

concerned.”

If the consignee goes bapkrupt and the authority in the country of dispatch is not aware that
the non-interim treatment has been completed as intended in the notification document, the
aunthority 18 required to collect evidence on completion. According to Article &(6) of
Regulation (EEC)Y 259/93, the non-interim treatment facility has to submit a certificate of
recovery of the waste to the notifier and the other competent authorities concerned as a part of
or attached to the consignment note which accompanies the shipment. Accordingly Member
States authorities must check whether there is evidence that

s the shipment has not been completed as intended;
o the shipment is deemed 1o be illegal.
In either case, a take-back procedure applics.

It could be asgoed that {contrary fo the provisions of the WER) the take-back obligation on
non-completion of the shipment, as defined in Article 25 of Regulation 259/93, does not
include the non-interim treatment. One could argue that the take-back obligation of the
notifter (and the state of dispatch) ends when the wasie arrives al the non-interim {acility.
Mowever, this position seems uptenable, since Article 25(3) explicitly states that the
abligation of the notifier and the subsidiary obligation of the state of dispatch to take the
waste back ends only sfter the issuing of the certificate referred to In Article 8(6). As this
certificate may only be issued afler the processing of the waste, it can be concluded that the
take-back obligation applies up to that stage.



3.8 Is the take-back obligation stili applicable after the 180-day period (Article 8(6)
of the old Regulation 239/93/EEC) and after the one-yeur period (Article 16{e)
of the WER?

Kevwords: Take-back procedure, costs; damage fo waste during transport

Background: Contaminated soil waste was shipped from country A to country 3 in two
different instances; one using a notification under the old Regulation 259/93/FEC and another
using a notification under the WSR. The consignee in country 13 went bankrupt after the waste
had been accepted. The competent authorities of dispatch received u confirmation of receipt
from the consignee for these shipments but no certificate for the treatment.

The relevant articles of the WSR (Article 16(e)) and Regulation (EEC) 259/93 (Article 8(6))
stipulate no deadlines for further investigation or action by authorities except in the cases
specified. Where there are deadlines (such as the 90-day period in Article 23(1) of Regulation
(EEC) 259/93), their purpose 15 to speed up administrative procedures, not {0 suggest that
responsibility would expire after this date.

Wherte authorities conclude that take-back obligations exist, the necessary procedures must be
arranged.

3.9. Given that the consignee in country B went bankeupt after the 180-day period
had expired (under the old Regulation 239/93/EEC), is the notifier stifl obliged
to take back the waste?

Kevwords: Take-back procedure; costs; damage (o waste during transport

Background: Comaminated soil waste was shipped from country A 1o country B in two
different instances; one using a notification under the old Regolation 25%93/EEC and another
using a notification under the WSR. The consignee in country B went bankrupt after the waste
had been accepted. The competent authorities of dispatch received a confirmation of receipt
from the consignee for these shipments but no certificate for the treatment.

Article 8(6) of Regulation (EEC) 259/93 lays down that

"Ag soon as possible and not later than 180 days following receipt of the wasie the
consignee, under his responsibility, shall send a certilfcate of recovery of the waste fo
the notifier and the other competent authorities concerned, This certificate shatl be part

of or attached to the consignment note which accompanies the shipment.’

It has to be investigated whether a take-back procedure is justified or not. Articles 25 and 26
of Regulation (EEC) 259/93 do not specify any deadlines after which take-back obligations
expire. Where there are deadlines (such as the 90-day period in Article 25(1) of Regulation
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(EEC) 259/93), their purpose is to speed up administrative procedures, not to suggest that

responsibility would expire after this date.
Further, Article 25(3) states that

“The obligation of the notifier and the subsidiary obligation of the State of dispatch to
take the waste back shall end when the consignee has issued the certificate referved to
in Articles 5 and 8.

Regarding the end of the obligation, Article 25(3) of Regulation (EEC) 259/93 does not
contain any alternative to the requirement that the certificate according to Article 8(6) has to
be issued.

310, I waste gets irreversibly mixed with other waste, the second paragraph of
Article 2203} of the WSR states that the take-back obligations do not apply. How
does this relate to Article 23 on the costs for take-back? Who bears the costs for
treatment — the notifier or, if impracticable, the competent authority of
dispatch?

Keywords: Toke-back procedure; costs; damage to waste during transport

Background: Contaminaled soil waste was shipped from country A to country B in two
different instances; one using a notification under the old Regulation 259/3%/EEC and the
other using a notification under the WSR. The consignee in country B went bankrupt after the
waste had been aceepted. The competent authorities of dispatch received a confirmation of
receipt from the consignee for these shipments but no certificate for the treatment.

Provisions on take-back costs in cases covered by Article 22(3) of the WSR are laid down in
Article 23:

(1) Costs arising (rom the return of waste frons a shipment that cannot be completed,
ncluding costs of its transport, recovery or disposal pursuant to Article 22(2) or {3)
and, from the date on which the competent authority of dispateh becomes aware that a
shipment of waste or its recovery or disposal cannot be completed, storage costs
pursuant to Article 22(9) shall be charged:

() to the notifier as identified in accordance with the ranking established in point 1§
of Article 2; or, If impracticable;

{b) to other natural or legal persops as appropriate; or, if impracticable;
{¢} 1o the competent authority of dispateh; or, if impracticable;
{d) as otherwise agreed between the competent authorities concerned.

{2) This Article shall be without prejudice to Community and national provisions
concerning Hability,
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Although Article 23 is entitled *Costs for take-back when a shipment cannot be completed’,
there is no possible doubt that its provisions also apply to cases covered by Article 22(3). This
is clear from the unambiguous wording (‘including costs of its transport, recovery or disposal
pursuant 1o Agticle 22(2) or (3)).

The termy “impracticable’ in Article 23(1) (¢) of the WSR is open to imerpretation. As it is
used in relation o an authority (of dispateh), *impracticable’ cannot just refer to bankruptey or
technical malfunction. So cost sharing as mentioned in Article 23(1) (d) — agreement
between the authorities concerned -— seems also to apply when it is not appropriate to charge
the competent authority of dispatch with the entire costs.

In any case paragraph 2 stipulates that Union and national legislation concerning liability is
stitl applicable.

4, GENERAL PROCEDURAL ISSUES — TREATMENT OFERATIONS
4.1. Bf a waste shipment is intended for interim recovery apevations R12-R13, does

the WSR require information to be provided about the final recovery operation,
Le. ean the competent authority of dispatch demand that the final recovery
operation is mentioned on the nofification form (written potification and
consent procedure} or on the Annex VI docement (Avticle 18 procedure)? Or is
it permissibie to provide this information at a later stage? Is it permissible
under the WSR to arrange a shipment for storage even if the final recovery is
still unclear?

Keywords: Procedure; Treatment operations: Article 18 procedure; Interim recovery

The questions raise two problems which have to be distinguished:

e The first problem relates to shipments of waste in the meaning of’ Article 3(1) (a) and
{b) of the WSR, i.e. requiring the notification procedure n Article 4-17 (see belowy;

o the second problem concerns shipments of waste referred to in Article 3(2) and (4), i.e.
requiring the procedure in Article 18 of the WSR (see below)

For shipments of waste

¢ where notification procedure has to take place

o intended for recovery operations R12 and R13 in the meaning of WFD 2006/12/1C
(defined by Article 2 No 7 of the WSR as “inlerim recovery operations’),

the procedures are laid down in Articles 4 and 15 of the WS8R,
Atrticle 4 (6) of the WSR states that:

‘A notification shall cover the shipment of waste from its initial place of
dispatch and including its interim and non-interim recovery or disposal’
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Article 15 of the WSR contains further specific provisions for the shipment of waste destined
for interim recovery. Article 15¢a} and (b) clearly point out that

*Where a shipment of waste ts destined for an interim recovery (...) all the
facilities where subsequent interim as well as non-interim recovery and
disposal operations are envisaged shall also be indicated in the notification
document in addition to the initial interim recovery or disposal operation,

The competent authorities of dispatch and destination may give their consent to
a shipment of waste destined for an interim recovery or disposal operation only
if there are no grounds for objection, in accordance with Articles 11 or 12, to
the shipment(s) of waste to the facilities performing any subsequent interim or
non-interim recovery or disposal operations.”

Consequently, in cases of waste shipments requiring the notification procedure, the competent
authority of the couniry of dispatch may demand that the [inal recovery operation is
mentioned on the notification form and does not have to accept that such information is
provided at a later stage.

Article 4 (2) states, that information as required by Annex I Part 1 must be supplied on or
annexed to the notification at the fime of submission. Annex 11, Part 1, point § says that this
information includes:

‘Recovery or disposal facility’s name, address, telephone number, fax number,
e-mail address, registration number, contact person, technologies employed
and possible status as pre-consented in accordance with Article 14, i the waste
is destined for an interim recovery or disposal operation, similar information
regarding all facilities where subsequent interim and nop-interim recovery or
disposal operations are envisaged shall be indicated.”

When a planned shipment is subject to the procedure of prior written notification and consent,
it may take place only after the notification and movement documents have been completed
pursuant to the Regulation and it must not be siarted until the complete notification form has
been submitied to the competent authority and a prior written consent has been transmitted to
the notifier.

Consequently, in cases of waste shipments requiring the notification procedure, it is not
permissible under the WSR to arcange a shipment destined for storage if the final recovery is
still unclear,

For shipment of waste of the kinds referred (o in Articles 3(2) and (4}, see Article 18 for the
main procedural rules. Annex VI comtains a form for these kinds of shipments. These
provisions do not include any specific provisions on interim recovery operations.

In the judgment of 25 June 1998 (Beside, Case C-192/96) the Furopean Court of Justice had
to decide on the gquestion

44



‘What is the minimum evidence that the competent authority must normally
require, in the absence of notification, in order to establish that the ‘green
waste’ 18 intended for recovery’.

The Court stated that

‘wiven that the storage of a batch of ‘green waste® is not regarded as a recovery
operation unless it takes place pending such an operation, such evidence must
refate to the final recovery operation, even it it is to take place outside the
Community.’

In other words, the Court stated that the storage of waste may only be regarded as a recovery
operation i it is evident that the itended final treatment of the waste is a recovery operation
compliying with legal requirements.

This Court ruling related to former Regolation (EEC) 259/93, which has since been repealed.
However, it should be borne in mind that the procedure of Article 11 of Regulation (EEC)
259/93 applied to ‘waste for recovery listed in Annex I° (*Green list of wastes®) and thus
covers the same situations as Article 18 of the WER. The objective of environmental
protection is the same in the WSR as in Regulation (EEC) 259/93, The Court's arguments
therefore have an identical impact for shipments to which the Article 18 procedure applies.

Conseguently, following the arguments of the Court, the competent authority of the country
of dispatch may demand that the final recovery operation is mentioned on the Annex VI form
and does not have to accept that such information is provided at a later stage. If this
information is pot yet available, i.e. if the final recovery is still unclear, it is not permissible
under the WSR to arrange a shipment destined for storage.
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4.2. Is a shipment destined for *RE2" and *R13° always destined for interim recovery
or ¢an it also be recovery?
Keywords, Procedure; Treatment operations, Article 18 procedure; Interim recovery

Background:  Article 2(7) of the WSR defines, ‘interim recovery’ as "R12° and ‘RI13
recovery operations, *R12" and *R13" are not Limited to interim recovery, but can also be
regarded as recovery {Article 2(6) of the WSR). Therelore a shipment destined for ‘R12" or
*R137 15 probably not always interim recovery.

Annex I B to the WFD introduces the recovery operations R 12 (Exchange of wastes for
submission to any of the operations numbered R 1 to R [1) and R 13 (Storage of wasies
pending any of the operations numbered R 1 to R 12 excluding temporary storage, pending
collection, on the site where it is produced). The wording of Article 2 of the WSR ailows
three different interpretations.
Article 2(7) of the WSR says:
‘interim recovery’ means recovery operattons R 12 and R 13 as defined in
Amnex 11 B to the WL,
According to Article 2(6) of the WSR,
‘recovery’ is as defined in Article 1(1) () of Directive 2006/12/EC",
Whereas according to Article T(D) (6 of the WFD,
‘recovery” shall mean any of the operations provided for in Annex [1 B,
in this interpretation, all categorics of recovery (reatment operations of the WFD
including R 12 and R 13 can be regarded as recovery operations.
Three possible interpretations are possible for the application of the WSR:
Lo R 127K 13 operations are always ‘recovery”;
2. R12/R 13 operations are sometimes ‘recovery’ and sometimes “iterim recovery™;

3. R 12/ R 13 operations are always ‘interim recovery’, which is a specific case of
recovery for which the general rules for recovery only apply if no specific rules are
faid down in the WSR.

Both the first and the second interpretations of Article 2 create severe problems of consistency
of legislation and conflicts with the overall protective aim of the WSR (if the first
inlerpretation were appropriate, Article 2(7) of the WSR would be redundant; the second
interpretation is problematic because the WSR does not help Lo distinguish which types of
RIZ/RI3 wastes are for ‘interim recovery” and which for ‘recovery’). However the third
interpretation is clearly in line with the general aims of Waste Shipment legislation.

e The rules on interim recovery were icluded in the WSR 10 ensure that the specific

dangers arising from exchange and storage of waste ave dealt with,
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e This 18 also in line with the specific rules for exchange and accumulation of wastes
destined for recovery operations as provided in Decigion C2001)107/Final of the
OECD Council concerning the revision of Dectsion C(92)39/Final on the control of
transboundary movements of wastes destined for recovery operations, Recital 5 of the
WER indicates that one aim of revising the WSR was to incorporate OECD Decision
CROOD107/Final.

Thus, R 12/ R 13 operations are always regarded as ‘interim recovery operations’ in the sense
that they are a specific case for which the general recovery rules only apply if no specific
rules are latd down in the WSR,

Consegquently, shipments for ‘R12° and "R13° are always destined for interim recovery in the
sense that they are a specific case for which the general recovery rules only apply if no
spectite rules are laid down in the WSR,

4.3 For interim recovery, is only the notification procedure applicable?
Keywords: Procedure, Trearment operations; Article 18 procedure, Tmerim recovery

As pointed out in the answer to Question 4.2, the WSR introduces this approach for shipments
of waste for interim recovery: the specific rules as laid down in the WSR apply; if there are no
specific rules, the general rules apply. For the question whether the notification procedure
applies to wastes destined for recovery operations R 12/ R 13, thig means that:

1. for wastes requiring the notification procedure in Articles 4 1o 17 (Le. wastes referred
to in Article 3(1) (b) of the WSR), the notification procedure also applies to wastes
destined for interim recovery, with the additional requirements of Article 15, This
Asticle 15 states in (a) and (b) that the competent authorities of the countries of
dispatch and destination must consider the conditions of both interim and final
FECOVEry:

F

for wastes requiring the Article 18 procedure (i.e. wastes referred to n Article 3(2)
ancl (4 of the WSR), no specific rules are laid down for wastes destined for interim
recovery. In the absence of specific WSR rules for interim recovery operations, the
general rules apply suggesting that wastes of this kind can be shipped using the Article
18 procedure,

However, the judgement of the Huropean Court of Justice of 25 June 1998 (Beside, Case C-
192/96) is relevant here, The Court had to decide on the question:
*What is the minimum evidence that the competent authority must normally require, in
the absence of notification, in order to establish that the ‘green waste” is intended for
recovery”,

The Court stated that

.
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‘given that the storage of a batch of ‘green wasgte' is not regarded as a recovery
operation unless it takes place pending such an operation, such evidence must relate to
the final recovery operation, even if it is Lo take place outside the Community,

(...} In order to take account of the objective of environmental protection underlying
the Regulation, the competent authorities must, as a general rule and as a minimum, be
able 1o require, in relation 1o ‘green waste” intended for recovery and not subject o
notification, the information mentioned in Article 11 of the Regulation.’

In other words, the Court stated that the storage of waste may only be regarded as a recovery

operation if it is evident that the intended final teatment of the waste is a recovery operation
' ' s 14

complying with legal requirements.”

This is in line with the idea behind Article 15 (a) and (b) of the WSR that not only the interim
recovery operation but also the subsequent recovery treatment operations have (o be subjected
tor checks and authorisation.

4.4, Is R 12 / R 13 interim recovery {Article 2 (7)) always associated with the
natification procedure? Is R 12/ R 13 recovery (Article 2 (6)) always associnted
with the information procedure under Article 18 of the WSR?

Keywords:  Procedure;,  Treatment  operations;  basic  definitions;  Article 18
progedure; Intevim recovery; term recovery’ in Waste Framework Directive

As shown in the answer to Question 4.3, there is no distinction between R 12/ R 13 under
Article 2(7) and R 12 / R 13 under Article 2(6). The WSR treats shipments of waste for
interim recovery as a specifie case of recovery to which the general rules only apply if there
are no specific rujes in the WSR,
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4.5. How should proof be provided to the relevant authorities that a contraet has
been concluded between the notifier and consignee on notification? How shoukd
proof be provided to the relevant authorities that a contraect has been concluded
hetween (a) the producer, new producer or collector and () the broker or
dealer, where the broker or dealer is acting as notifier?

Kevwords: Procedure, Proof of contracts

Article 4(2), 4(3) and Article 4(4) of the WSR specify the information to be provided by the
notifier to the competent authority.

As regards the proof of a contract between the notifier and consignee “evidence of a contract
{or a declaration certifying its existence)’ must be supplied (Annex [, part 1, 22.).

As regards the proof of a contract between (a) the producer, new producer or collector and (b)
the broker or dealer, where the broker or dealer is acting as notifier ‘a copy of the contract or
evidence of the contract (or a declaration certifying its existence)’ must be supplied (Annex 11,
part 1, 23.)

If requested by any of the competent authorities concerned, the notifier must supply a copy of
the contracts referved to in Part 1, points 22 and 23, (Annex I}, part 3, 12.).

The Waste Shipment Regulation makes it legitimate for competent authorities to choose the
option they prefer,

As a practical solution an internet-based platform showing the information required by
competent authorities would be very helpful. A tool already provided by the OECD is the
‘Database on Transboundary Movement of Wastes destined for Recovery Operations” (see
hithy/fwww?2 oecd.org/waste/index.asp)

This interactive databasc aims to factlitate the paperwork of all parties involved in
transboundary movements of wastes by providing the necessary information o complete the
forms. The database includes practical information and specific requirements and provisions
for each country. So far, however, the information it contains is limited.

4.0. Anpex B, Part 1, point 14 of the WSR indicates the possibility of providing
information on possible alternative routings. Are there any restrictions on
describing more than one transport route in a notification dossier, as long as the
starting point and the final destination stay the same?

Keywords: Procedural requirements; notification procedure; request for one route
aned v alternative

The WER requires in the notifteation documents information on the routing of an intended
waste shipment. According to Annex 1, Part 1, point 14, information has to be included on
the “intended routing (point of exit from and entry into each country including customs offices
of entry tnto and/or exit from and/or export from the Union) and intended route (route



between points of exit and entry), including possible alternatives, also in case of unforesecn
circumstances’,

The information has 1o be included in block 15 of the notification document (shown in Apnex
IA). Anpex 1C, patagraph26 of the WSR includes specific instructions for completing block
15 of the notification document.

The WSR also allows notifiers to submit a general notification to cover several shipments, as
tong as the conditions given in Article 13 (1) are fulfilled.

In the case of unforeseen circumstances Article 13 (2) lays down the specifications for
alternative routing,

The wording of Annex {1, Part 1, point 14 of the WSR allows three different inlerpretations:

Lo The words “including possible alternatives’ relate exclusively 1o the intended route
between points of exit and entry.

3

The words “including possible alternatives’ relate o the whole point, also allowing
alternatives for the routing and for the points of exit and entry.

3. Several notification documents can be preparcd (with alternatives in routing and
routes) for a single intended shipment.

Option 1: Description of alternatives for veute onl
'l 4 i

Annex H, part I, point 14 specifies that, beside the information oo exact points of exit and
entries (routing), information on the “intended route (route between points of exit and ertry)’
should be ‘supplied on, or annexed to, the notification document.”

The same is stated in the specific instructions for completing the notification and movement
document given in Annex 1C, paragraph26,

In conclusion, the WSR not only allows but even requires alternatives for the routing within a
country (between a point of eptry and exit).

Consequently, it would not be in line with the WSR to describe only one possible transport
route within a country (1o the point of exit of the country of dispatch, between the poiuts of
entry and exit for transit countries and from the point of eptry of the countey of destination to
the final destination).

Option 2: Description of alternatives for route and roviting

It is uncertain that the term ‘including possible alternatives” is only connected to the second
part of the sentence; perhaps it is meant to include altematives to the routing as well.
Arguments against such a reading are given at two points in the WSK.:

4. The notification document for transboundary movements/shipments of waste (Annex 1A
of the WSR) only provides space in block 15 (¢) to enter ome point of exit for the
country of dispateh, one paint of entry and one point of exit for transit countries and one
point of entry for the country of destination,
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In addition the requested information does not have to be provided on the notification
document but also can be annexed to it; the template for the notification document gives an
indication of the initial intention of the law, only leaving space for one possibility.

5. The instructions for completing the notification document (IC, point 26) require
information to be annexed about the intended route between points of exit and eniry,
including possible alternatives, also in case of unforeseen circumstances,

This phrase is clearly separated (in a separate sentence) from the first part of point 26
specifying the information on points of exit and entry, This suggests that the ‘alternatives’
refer only to the route between points of exit and entry.

Also for general notifications covering several shipments, it is stated very clearly in Article 13
{1} (¢} of the WSR that the route of the shipment as indicated in the notification document
must be the same.

Furthermore, including alternatives for the entire transport routing could have far-reaching
consequences. An alternative routing including changes in points of exit and entry could lead
to a change of competent authorities involved. Also the question would artse how to restrict
the number of alternatives indicated, e.g. would it be possible to include the whole list of a
country's border-crossings and customs offices, with an entive list of names and codes
annexed to the notification dossiers?

However the most obvious argument for restricting alternatives is the main objective of the
WSR ayg indicated in Recital 1 and Article 1. Control of waste shipments would be unfeasible
or at least more difhoult if alternatives were possible for the entire transport between starting
point and final destination.

Member States’ authorities have stated that this interpretation of the WSR would lead to an
unnegessary administrative burden, particularly in Member States where there is only one
compelent authority and where much transport is via seaports, with the companies involved
being forced to take a flexible approach on tfransport routes. So far there is no binding
interpretation in place on this 1ssue.

However, in line with the arguments above, the WSR permits restrictions on describing more
than one transport route where only the starting point and the final destination stay the same.
Option 3: Preparation of several notification dessiery

The final possible interpretation s that more than one notification dossier can be submitied,
showing the alternative routing in additional notification(s).

The WER does not address the possibility of preparing several notification dossiers for one
waste shipment.

However, the main objective is stated in Recital 7 of the WSR as the supervision and control
of shipments of waste in a way which takes account of the need to preserve, protect and
improve the quality of the environment and human health.



For this reason notification dossiers have to be prepared for waste shipments with the
intention of providing the competent authorities with the information they need to assess the
acceptability of the proposed waste shipments {Annex 1C, point 6). 1t also provides a means
for them to acknowledge receipt of the notification and, where required, to consent in writing
10 & proposed shipment,

Preparing several notification dossiers for one shipment would hamper this intention,

Consequendty, preparing more than one notification dossier for one shipment of waste is not
in line with the WSR,

4.7, According to Avnex 1, Part 3, No 2 of the WSR, competent authorities can
request a copy of the permit issued in accordance with the IPPC Directive,
What does this mean in practice, given that operation facilities’ permits can be
very compiex and are issued in the language of the country of destination? What
toes this mean for plants with permits issued under a different legislation (e.p.
outside the EU)?
Keywords: Procedure, Permits of treatment facilities

According to Annex 11, Part 3, No 2 of Regulation (EC) No 1013/2006 competent authorities
can request, as additional information and documentation, & copy of the permit issued in
accordance with Articles 4 and 5 of Directive 96/61/EC. The IPPC Directive 2008/1/EC (ex-
Directive 96/61/EC) stipulates in Article 4 that Member States must take the necessary
measures to ensure that no new installation is operated without a permit issued in accordance
with this Directive. Article 5 defines requirements for the granting of permits for existing
instaliations. Consequently for both new and existing IPPC installations within the EU, a
permit must be granted before operating, in accordance with the national implementation of
the Ihrective.

OF course, the permits may vary in terms of the overall page number, times of amendiment,
languages and basic legislation, depending on the installation type and the country where the
installation is operating. Within the EU they may not vary in terms of the general
requiremnents defined in Dircctive 2008/1/8C.

For exports from the European Union it should be ensured that the waste is managed in an
environmentally sound manner throughout the period of shipment and including recovery or
disposal in the country of destination. The facility which receives the waste should be
operated in accordance with human health and environmental protection standards that are
broadly equivalent to those established in Community legislation. Related non-binding
guidelines on environmentally sound management can be found in Annex VIIT of Regulation
(EC) No 101372006 (Guidelines adopted under the Basel Convention, Guidelines adopted by
the OECD, Guidelines adopted by the International Maritime Organisation, Guidelines
adopted by the International Labour Organisation). Competent authorities can request the
permit of an installation inside or outside the EU specifically in order to ensure that the waste



ts managed and handled in an environmentally sound mannter (especially throughout the
recovery/disposal process in the receiving installation),

Annex {1, Part 3, No 2 of the WSR should be seen as a practical means to clarify specific
questions concerning the notification process. E.g. if there is a lack of clarity concerning the
capacity of an installation. the request should be focused on that (part of the) permit or
accompanying amendment to the permitted capacity of the installation.

Concerning different languages, Article 27 of the WSR stipulates that the notifier must
provide the competent authorities concerned with authorised transiation(s) inte a language
which is acceptable to them, should they so request.

4.8. What kind of proof can a competent authority require before relensing the
financial guarantee associated with the prior written notification and consent
procedure?

Keywords: Procedural requirements; release of the financial guarantee

Background: Some stakeholders complain that there are regional authorities in Member
States which ask for a full copy of the movement document including front and back pages
and that both pages must be stamped and signed. Processing thousands of these lorms in this
way can be confusing and creates a heavy burden on companies. This is even worse when the
requirements vary from state to state.

The financial guarantee or equivalent insurance should be released when the competent
authority has received the certiflicate referred to in Article 16(¢) (or Article 13(e) in the case of
interim recovery or disposal) for the relevant waste. It is not clear whether block 19 of the
movement document should be filled in and stamped and signed before or after copying the
movement document.

Qur view is that before releasing the financial guarantee the competent authorities can
request:

e signed (but not stamped) copies of the movement document with block 19 completed;

e signed copies of certificates according to Article 15(e) as outlined in the
Correspondents’ guidelines No 377,

W CORRESPONDENTS' GUIDELINES No 3 Subject: Cortiffeste for subscquent non-interim recovery or disposal
aceording to Astiele 13{e) of Regulation (507 Ne 10132006 on shipments of waste.
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4.9, In the shipment of wastes requiring notification, how should the movement
forms be handled in the case of split shipments, where more than one mode of
transport (e.g. trucks, train, ships) is involved in a shipment?

Keywords, Procedure, notification procedure; movement documents; procedure in
case of split shipments ‘

Under Articie 4(1) of the WSR, the notifier has to submit the notification document (see
Annex 1A) and the movement document (see Annex IB),

Some parts of the movement docoment have to be completed by the notifier at the time of
notification, while others have to be filled in after the conzents from the competent authorities
have been received (Anney IC, point 32).

The guestion is: How should the movement forms be filled out and handled when several
transport modes are involved and the load is split into several transports (e.g. from truck to
ship to truck) referred to as “split shipments™? Two options can be discussed,

(1) Several movement documenis for the divided loads of one intended shipment will be
filled in,

(2) One movement document for the spitted loads of one shipment of waste will be filled
i and used on the transport as a copy?

Qption 1: Filling in several movement documents for spitted loads of one waste shipment

Article 16 of the WSR lays down, that the movement document, or, in the case of a general
notification, the movement docwments shall be completed by the undertakings involved.

Furthermore Block 2 of the movement document (Annex 1B of the WSR) requires the
information on the serial/total number of shipments. The specific instructions for filling in the
movement document (included into Annex 1C paragraph34 of the WSR), says that, for a
general notification for multiple shipments, the serial number of the shipment and the
total intended number of shipments indicated in block 4 in the notification document (e.g.
*A/11° for the fourth shipment out of eleven intended shipments) has 0 be entered. In the case
of a single notification “1/1° has to be entered.’

This means that the possibility of filling in several movement documents is only given in the
frame of a general notification taid down in Article 13 of the WSR.

Such general notification may be subinitted by the notifier 1o cover several shipments,
fulfilling the three conditions laid down in Article 13 (1) of the WSR, Ip the case that a load
of shipment of waste is divided on several transports all three conditions are fulfitled. It is the
same type of waste (a) shipped to the same consignee and facility (b) taking the same route
().

Consequently, the filling in of several movement documents for split shipments is possible in
the frame of a general notification procedure laid down n Article 3 of the WSR. The
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possibility of filing in several movement documents for a single notification procedure is not
given in the Waste Shipment Regulation,

Option 2: Applying ene movement document for spitted loads of ene waste shipment

The movement document is included in Article IB of the WSR. The specific instructions for
completing the notification and movement document ( Annex 1, paragraphd of the WSR)
lays down the purpose of the movement document as, the document which is intended to
travel with a consignment of waste at all times from the mwoment it feaves the waste
producer to its arrival at a disposal or recovery facitity tn another country.

In the case of the involvement of different carriers block 8 in the movement document
(included into Annex 1B of the WSR) leaves space for the information of three different
carriers, When more than three carriers are involved, appropriate information on each catrier
should be attached to the movement document and upon cach successive transfer of the
consignment, the new carrier or carrier’s represertative taking possession of the consigrment
will have to comply with the same request and also sign the document. A copy of the signed
document is to be retained by the previcus carrier.

The intention of the movement document is, to give all persons (authoritics, facility of
dispatch and facility of disposal or recovery and the carriers) the possibility to fill in the
regarded information. For that purpose the movement document is handed over from one
carrier to the next and each carrier has to include the related information, sign the document
and send a copy back to the notifier.

Consequently, it has o be assured that the movement document accompanies the shipment at
all time of the transport. Therefore the use of a single movement document for more than one
trangport mode (e.@. for several trucks) is not in Hine with the WER.

However practical solutions are needed for the exceptional case that a notified Joad (e.g. ship
container) will be divided into several smaller loads (e.g. off-loading to smaller trucks). In this
case it could be practical to allow using a single movement document in copy. Still the
original information has to be given at aff single transports. According to the movement
document in Annex 1B, block 2 especially the weight of a single transport has to be inserted.
Looking at the specific instructions for filling in the movement document (Annex IC
paragraph36 of the WER) specifies that the actual weight in tonnes of the waste and wherever
possible, copies of weighbridge tickets have to be given.

When using coptes of the movement documents to accompany an actual transport, the
information of the actual weight of the single transport and the total weight of the whole
transport is required. Also il should be indicated how many transports are involved (e.g.
number 1 oot of 3) and where the rest of the load is transported (e.g. number of plate of trucks
transporting the vest of the load).

Consequently, when more than one mode of transport is involved in a shipment, the
transports in general have to be addressed within separate notifications requiring one
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movement document for each transport or within a general notification of Article 13 of the
WSR.

The use of copied movement document at the focation of off-loading from one to another
transport mode should be possible ondy i exceprion. Then Ut should be required that the
document includes the information of actual and totaf load of the waste shipment and the
remaining rest of the shipment by specific information.

4.10. What are the procedural requivements for importing wastes listed in Annex
IR (ncleding potential future emtries) into the European Umion from an
OECD country?
Keywords: Procedural requirements for Annex HIB wastes

Case A Import for recovery

Article 44 states that Title If of the WSR, *Shipment within the Community with or without
transit through third countries’, applies with the adaptations and additions listed in Article 44
(2) and (3). Article 44 refors to all wastes destined for recovery, including potential Future
waste entries listed in Annex HIB.

If Article 44 (4) required prior written notiftcation for all wastes destined for recovery, one
would expect this significant discrepancy with the provisions of the WSR. Title Tl to he
mentioned explicity (see Articte 38(2) (b) for exports of wastes listed in Annex HIB to
OECD Pecision countries).

Accordingly, Article 44 applies to imports subject to the notification procedure (wastes
classified under one single entry in Annexes IV or IVA) and also to imports where Article 18
applies (wastes classified under one single entry in Annexes 111, IHA or HIB). The adapiations
and additions 10 Article 44 include specific single provisions relating to the notification
procedure (e.g. those in Article 44 (4) (a)). These provisions apply only to those imports
where the notification procedure has to be followed because of the requirements of Title 11,

Potential future waste entries listed in Annex 1B include ‘additional preen listed waste
awaiting inclusion in the refevant Annexes to the Basel Convention or the OECD Decision as
veferred to in Article 58(1) (b)" and Article 44 deals with ‘waste destined for recovery’, so
these imports are presutnably subject to the requirements of Article 18 according to Articlo
3(2) (a).

Case B: Import for disposal

Except in the cases defined in Article 41, it is prohibited (o import waste for disposal from an
OBECD Decision country, not party to the Basel Convention, into the FU.

Where not prohibited, Article 3 (1) (a) stipulates that the notification procedure has to be
followed for all wastes for disposal.
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Consequently, for potential future waste categories in WSR Annex 1HB, which are imported
into the Buropean Union from an OECD country and are destined for recovery, the procedural
requirements are given in Articie 44 of the WSR, 1t is prohibited to import waste for disposal
from an OECD Decision country, not party to the Basel Convention, into the EU, except in
the cases defined in Article 41, In cases where imports for disposal are not prohibited, the
notification procedure has to be followed, as stipulated in Article 3 (1) (a).

4,11,  What are the procedural requirements for importing wastes listed in Annex
IHB (including potential future enfries) into the European Union from a non-
OECED country that is party to the Basel Convention?
Keywords: Procedural requirements for Annex HHB wastes

Caxe A: Import for vecovery

Article 45 of the WSR sets out the “Procedural requirements for imports from a non-QECD
Decision country Party to the Basel Convention or from other areas during situctions of erisis
or war'. For imports of recovery waste into the EU {from countries to which the QECD
Decision does not apply and which are also Party to the Basel Convention, the same
procedure must be followed as in Article 42 on for waste destined for disposal.

Article 42 of the WSR sets out the "Procedural requirements for imports from a country party
1o the Basel Convention or from other aveas during situations of crisis or war', According to
paragraph | of Article 42 ‘Where waste is imported into the Community and destined for
disposal from countries Parties to the Basel Convention, the provisions of Title 1 shall apply
mutatis mufancdis, with the adaptations and additions listed in paragraphs 2 and 3,

Argumentation line A:

Title V, Chapter 1, Article 42 refers to all wastes destined for disposal. Thus, Title 11 of
the WESR “shipment within the Community with transit through third countries” should
apply with the adaptations and additions listed in paragraphs 2 and 3 of Article 42,

Accordingly, the procedure requirements of Article 42 on waste shipments destined for

disposal should apply mattaris murandis Tor waste shipments covered by Article 45 and

destined for recovery.

According to Title i1, Article 3(1) (a) the notification procedure and the provisions of

Article 4 have to be followed for all wastes destined for disposal.

Netification could be expected to be required because of the reference in Article 45 to

Article 42 and the heading of Title V, Chapter 1 “Tmports of waste for disposal’.
Argumentation line B:

On the other hand it could be assumed that, when Article 45 cites Article 42, it refers

only to equal time frames (in case of notification) for both recovery and disposal for

imports from a non-OECD country party to the Basel Convention (see Article 42(2)

(a)). Article 42 refers to Title 11 of the WSR ‘shipment within the Community with



transit through third countries” and Title 11 deals with both wastes destined for recovery
and waste destined for disposal.

The adaptations and additions to Article 42 include specific single provisions relating to
the notification procedure (e.g. defined in Article 42 (4) (a)). These specific provisions
apply only for those imports where the notification procedure has to be followed
because of the requirements of Title 11

According to Title 1, Article 3(2) (a), the Article 18 procedure applies for wastes listed
in Apnex HI (green listed).

Notification is unlikely to be required for all wastes in view of the reference to Title 1

ot the WSR.

This argumentation would be in line with the Basel Convention where wastes of Annex

EX, List B are outside the scope of the Basel Convention. Wastes in WSR Annex 1HB

are not listed in the Basel Convention, whereas those in WSR Annex 11 Part [ are.
There are no rules of the type stipulated for exports of preen listed wastes destined for
recovery (see Article 36 (o 38).

Case B; Import for disposal
Except in the cases defined in Article 41, it is prohibited to import waste for disposal from a
non-QECD Decision country, party to the Basel Convention, into the EU.

Where not prohibited, Article 3 (1) (a) stipulates that the notification procedure has to be
foliowed for all wastes for disposal.

It is not clear from the WSR whether the reference 1o Article 42 in Article 45 means that the
notification procedure is necessary for imports of green listed wastes destined for recovery
into the EU from a non-OECD country party to the Basel Convention, There are two possible
Answers, as set out in the two argumentations given.

in cases where imports for disposal are

not prehibited, the notification procedure has to be followed, as stipulated in Article 3 (1) (a).

4.12. I a notifier malkes several notifications per year, can they provide one single
sunual financial guarantee for all the relevant shipments concerned?
Keywords: Procedure, Financial guarantee for several shipments

The WSR does not explicitly include nor exclude the possibility of providing one single
annual financial guaraniee for several shipments per vear (except in the case of a general
notification (Article 13 (1) WSR) which is not referred to in this question).

The wording of several Articles (e.g. Art. 6(3)) indicates that for cach notified shipment a
financial gnarantee or equivaleat insurance is required.
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The practical handling of a single annual financial guarantee tor several different notified
shipments could be difficult or impossible for the competent authorities, as the competent
authority of dispatch has to approve the financial guarantee or equivalent insurance, including
the form, wording and amount of the cover (Article 6 (4)). This is an important risk for
competent authorities who must answer in cases of llegal or unfinished transfers.

o Where several notifications are carried out within a year but not notified
simultaneously, and are covered by one financial guarantee or equivalent insurance,
the costs for transport, recovery, disposal or storage for 90 days will probably not be
kirown at the date of the first notification. Further these calculations depend on the
type of waste, the type of treatment, packaging, cte. which make a calculation even
mote complex. For each new notification the competent authority would have to check
it this shipment is stil covered by the single finuncial guarantee or equivalent
insurance,

e Where several notifications are carried out within a year and are notified
simultaneously, and are covered by one {inancial guarantee or cquivalent insurance,
the approval of the costs might be possible,

In order to guarantee that all shipments are covered by the financial guarantee or equivalent
insurance, care must be taken that the amount of the cover does not change within the year.

In both cases the single tinancial guarantee or equivalent insurance must be released when the
competent authority concerned has received the last certificate referred to in Article 16(e) for
the notified shipments covered (or Article 15(e) for interim recovery or disposal operations).

4.13. What procedure is necessary for the shipment of ‘greem listed® waste for
recovery from a non-ELU conntry to another non-EU country transiting through
the EU?

Keywords: Procedural reguirements for Annex HI wasres

Title VI of the WSR regulates the ‘Transit through the Community from and to third
countries’. Article 47 deals with ‘Transit through the Community of waste destined for
disposal’ and Article 48 deals with Transit through the Communily of waste destined for
FECOVERY

H the transiting waste is destined for recovery and Article 48 applies, there is a differentiation
between QHCL and non-OBECD countries.

. Article 48 (1) stipulates: 'Where waste destined for recovery is shipped through
Member States from and lo a country o which the QECD Decision does not apply,
Article 47 shall apply mutatis mutandis.’

Article 47 stipulates: ‘Where waste destined for disposal is shipped through Member
States fronr and to third countries, Article 42 shall apply mwtatis mutandis, with the

4

adaptations and additions listed below: ...
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Article 42 of the WSR stipulales ‘Procedural requirements for imports from a country
Party 1o the Basel Convention or from other areas during situations of crisis or war’,
According to paragraph | of Article 42 ‘Where waste is imported into the Communiry
and destined for disposal from countries Parties to the Basel Comvention, the
provisions of Title H shall apply mudtatis mutandis, with the adaptarions and additions
listed in paragraphs 2 aned 3

Accordingly, Title U of the WSR ‘Shipment within the Commurdty with transit
thraugh third countries' with the adaptations and additions listed in Article 42 (2 and
(3) also apphies for transit through the L) of waste destined for disposal,

Article 42 refers to all wastes destined for disposal.

According to Article 3(1) (a) the notification procedure has to be followed for ali
wastes destined for disposal and mutaris mutandis for all recovery wastes shipped
through Member States from and to a country to which the OECH Decision does not
apply.

Article 48 (2) stipulates: 'Where waste destined for recovery is shipped through
Member Stares from and 1o a couniry to which the QECD Decision applies, Article 44
shall apply mutaiis mutandts, with the adaptations and additions listed below:... .

According to paragraph 1 of Article 44 ‘Where waste destined for recovery is
imported into the Community from countries and through countries fo which the
QECLD Decision applies, the provisions of Title 1T shall apply mutatis mandis, with
the adaptations and additions listed in paragraphs 2 and 3.

Therefore Title 11 of the WSR ‘Shipment within the Community with transit through
third countries’ with the adaptations and additions listed in Article 44 (2) and (3) also
apphies for transit of waste destined for recovery,

If Article 48 or Article 44 required the prior written notification for all wastes destined
for recovery, one would expect this significant discrepancy with the provisions of
WaR Title H to be mentioned explicitly (see Article 38(2) (b} for exports of wasies
{isted in Annex [HB 10 OBECD Decision countries).

Accordingly, Anticle 44 applies to imports (transits) subject to the notification
procedure {wastes classified under one single entry in Annex 1V and VA, wastes not
classified under one single entry in either Annex [, mixtures of wastes not classified
under one stngle entry in either Annex [, 1B, IV or IVA unless histed in Annex 1A,
1B, JV or IVA) and also o imports (fransits) where Article 18 applies (wastes
classified under one single entry listed in Annex 111, T{IA and TUB). The adaptations
and additions of Acticle 44 include specific provisions refated to the notification
procedure {e.g. those in Article 44 (4) (1)). These provisions apply only for those
imports {transits) where the notitication procedure has to be followed because of the
requirements of Title 11,

Article 48 (3) stipulates: "Where waste destined for recovery is shipped through
Member States from w country to which the QECD Decision does not apply fo «
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country lo which the QECL Decision applies o vice versa, paragraph 1 shall apply
as regards the country to which the QECL Decision does not apply and pavagraph 2
shall apply as regards the cowtry to which the QFCD Decision applies.
See arguments i Ga) and (b,
Consequently, Article 18 applics for ‘green listed” waste shipped through Member States
from and to a country to which the OECT Deciston applies. The notification procedure has o
be followed for ‘green listed” waste shipped through Member States from and to a country to
which the OECD Deciston does not apply.

4.34.  If shipments of hazardous waste transit through the EU destined for a country
to which the OECD Decision does not apply, are they considered illegal?
Keywards: Procedural requivements for Annex I wastes

According to the ‘Basel Convention Ban Amendment’ the Parties agreed at the Second
Meeting of the Conference of the Parties (COP-2) in March 1994 to an immediate bant on the
export of hazardous wastes from OECD to non-OECI countries, At COP-3 in 1995 it was
proposed that the Ban be formally incorporated in the Basel Convention as an amendment
(Decigion H1/1).

The Amendment to the Basel Convention (Decision 111/1), adopted at the Third Meeting of
the Conference of the Parties at Geneva on 22 September {995, stipulates:

Article 4 A:

1. Each Party listed in Annex- VII shall prohibit oll franshoundary movements of
hazardous wastes which are destined for operations according 1o Annex IV A, (o
Stares not listed in Annex V11

2. Each Party listed in Annex VI shall phase out by 31 December 1997, and prohibit as
of that date, wll transboundary movements of hazardous wastes under Article 1 (i) (a)
of the Convention which are destined for operations aceording to Annex 1V B o Stales
not listed in Annex VIL Such transboundary movement shall nor be prohibited unlesy
the wastes in question are chavacterised as hazardous under the Convention.

According to recitals 3 and 4 of the WSR, the EU has been party to the Basel Convention
since 1994 and the amendment to the Basel Convention, as laid down in Decision 111/1 of the
Conference of the Parties, was approved on the behall of the EU by Council Decision
97/640VEC. Recital (4) stipulates: ‘Regulation (EEC) No 259/93 was amended accordingly by
Council Regulation (EC) No 120/97°,

Bearing in mind that the *Basel Convention Ban Amendment’ has not entered into force at the
international level, there are still OFECH countries which can legally export hazardous waste
to countries to which the OECH Decision does not apply. Title VI of the WSR regarding the

transit of waste from and to third countries does not make any direct or indirect reference to
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the part of the regulation pertaining to the export probibition. Therefore, shipments of
hazardous waste transiting through the EL and destined for a country to which the GECD
Decision does not apply may not antomatically be considered iflegal.

4.15.  Is the dmport of green or hazardous waste from Kosovo to Germany for the
purpose of laboratory analysis possible under the WSR? If yes what shipment
procedure should apply?

Keywords: Procedural requivements: Wastes destined for laboratory analysis: areas
during situations of crisis; Kosovo

Title V of the WER regulates imports of waste into the EU from third countries.

According Chapters 1 and 2 imports of wastes from third countries for disposal as well as for
recovery are prohibiled even if the waste is explicitly destined for faboratory analysis,
However several exemptions are stipulated in Articles 41 (1) and 43 (1), allowing the
faliowing conclusions;

# There is no exemption from the prohibition  import waste in Article 41(1 ¥ {a), (),
(¢} and Article 43(1) (a), (b), (¢}, (d). It is unsure that Kosovo is an arca where, on
exceptional grounds during sitwations of erisis, peacemaking, peacekeeping or war, it
is impossible to conclude bilateral agreements or arrangements pursuant to points {b)
or (¢) (of Article 41 WSR) or where a competent authority in the country of digpatch
has either not been designated or is unable to act,

e The export of wastes generated by the Kosavo Troops (KFOR) of the North Atlantic
Treaty Organisation (NATO) in Kosovo (Serbia and Monienegro) during the
deployment of KFOR/NATO troops to CGermany for environmentally sound
management 15 possible based on the agreement between Germany and the
KFOR/NATO concluded in 2000, However these exports are excluded from the
provisions of the WSR.

Kosove is a territory

{a) with which some EU Member Statescan decide o conclude bilateral or multilateral
agreements or arrangements compatible with Union legislation and in accordance with
Article 11 of the Basel Convention:

(b) or with which Germany (an individual Member State) can conclude bilateral agreements
or arrangements im accordance with paragraph 2 (of Article 41 WSR);

To enable imports trom third countries — not members of the EU and OECD and not party to
the Basel Convention ~- into the U, an agreement can be concluded in line with Article 41
(1} (b} or {¢) or Article 43 (1) (¢) or (d). It is obvious and obligatory that such an agreement
must be concluded before the import takes place for the recovery or disposal of waste within
the EU - including imports for the purpose of laboratory analysis.
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Bilateral or multilateral agreements or arrangements entered into in accordance with Articles
41 (1)(b} and (c) or 43(1)(c) and (d) must be based on the procedural requirements of Article
42.

The procedural requirements defined in Axticle 42 for imports of waste into the EU refer to
Title 11 of the WSR, where Article 3 (4) stipulates:

‘Shipments of wasfe explicitly destined for laboratory analysis to assesy either its physical or
chemical characteristics or to determine iis suitability for recovery or disposal operations
shall not be subject (o the procedure of prior written notification and consent as described in
paragraph 1. Instead, the procedural regquivements of Article 18 shadl apply. The amount of
such waste exempted when explicitly destined for laboratory analysis shall be determined by
the minimum quantity reasongbly needed 1o adequately perform the analyvsis in each
particular case, and shall not exceed 25 kg’

Consequently, the tnport of green or hazardous waste from Kosovo to Germany for the
purpose of laboratory analysis under the provistons of the WSR is possible if an agreement
has been/is concluded in line with Article 41{1)}b) or {¢) or with Article 43(1)(c) or (d). These
shipments are subject to the procedural requirements of Article 18, The national legislation of
the non-EL/ countries through which the waste is shipped before being imported into the EU,
has to be observed.

While there may be some scepticism as to whether Kosovo may still be regarded as an area
where, on exceptional grounds during situations of crisis, peacemaking, peacekeeping or war,
no bilateral agreements or arrangements pursuant to points (b) or {¢) (of Article 41 WSR) can
be concluded, a competent authority in Kosovo has been designated and is able to act.

4.16. What is the correct procedure for importing green listed waste destined for
recovery into the EU from a non-QECD country party to the Basel Convention?

Keywords: Procedural requirements for Annex I wastes

As referved to in Article 45 of the WSR, Article 42 defining the procedure for waste destined
for disposal applies mutatis mutandis to imports of wastes destined for recovery listed in
Annex {1 (*green listed™) into the BU from countries to which the OECD Decision does not
apply and which are also party to the Basel Convention.

According to paragraph | of Article 42 ‘Where waste is imported into the Community and
destined for disposal from couniries Parties (o the Basel Comvention, the provisions of Tiile 1!
shall apply mutatis mutandis, with the adaplations and additions listed in paragraphs 2 and
3.

Argumentation A:

Title V., Chapter 1, Article 42 refers to all wastes destined for disposal. Title 11 of the
WSR “Shipment within the Community with transit through third countries’ therefore
applies with the adaplations and additions listed in paragraphs 2 and 3 of Article 42,
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Consequently, the procedural requirements of Article 42 for waste shipments destined
for disposal apply pustatis mutandis to waste shipments covered by Article 45 and
destined for recovery.

According to Title 11, Article 3(1)(a), the notification procedure and the provisions of
Article 4 must be followed for all wastes destined for disposal.

Notification requirement could be expected because of the reference tn Article 45 to
Adticle 42 and the heading of Title V, Chapter 1 *imports of waste for disposal”.

Argumentation 3

O the other hand one could argue that the reference to Article 42 in Article 45 only
means that there are the same notification time frames for both recovery and disposal in
the case of imports from a non-OECD country party 1o the Basel Convention (sce
Article 42(2)(a)).

This wouid mean that Title V, Chapter 1, Article 42 refers 1o Title 11 ‘Shipment within
the Commumity with transit through third countries” and Title Il deals with both wastes
for recovery and those for disposal.

According to Title H, Article 3(2) (n), the Asticle 18 procedure applies for wastes listed
in Annex HI green listed”).

Naotification could not be required for all wastes because of the reference to Title {1 of
the WSR.

This argumentation would be in line with the Basel Convention, where wastes coming
under Annex IX, List B of the Basel Convention or Annex 111, Part 1 of the WSR are
outside the scope of the Basel Convention or subject to the procedure requirements of
Article 18 of the WSR.
The WSR does not indicate whether the reference to Article 42 in Article 45 means that the
notification procedure is required when green listed wastes destined for recovery are imported
fne the BU from a non-OLCD country party to the Basel Convention. There are two possible
answers corresponding to the two argumentations above.

There are no rules of the type stipulated for exports of green Hsted wastes destined for
recovery (see Article 36 to 38). If the competent authorities of dispatch and destination
disagree on classification issues, Article 28 applies.
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4.17.  Should the ‘date of fransmission of the acknowledgement’ as referred to in
Article 9 of the WSR be understood as the date when the acknowledgement is
received by the competent authority of transit?

Keywords: Time frame for laking a decision by the competent authorities concerned,
transmission of the ackrnowledgement

It might happen that the acknowledgement is not delivered to the competent authority of
transit 0 that the written decision cannot be taken and delivered within the 30-day time frame
by the competent authority of transit,

According to Article 8(2) of the WSR, not sending an acknowledgement {o the competent
authorities concemed (including the competent authority of transit) would be against the
provisions of the WSR,

In some Member States, e.g. Germany, it seems to be possible to deliver a written decision
betore the acknowledgement from the competent authority of destination has been received,

According to Article 9(1), the competent authorities concerned should have 30 days to take a
decision following the date of transmission of the acknowledgement by the competent
authority of destination. The question asked ts whether it is the date of dispatch or the date of
delivery that is the starting date for the 30-day time frame.

There are ditferent wordings vsed in the WSR regarding the defined time periods. Compared
to Article 7(4) and Article 8(3) where the wording indicates the beginning of the time period
(...within 30 days of receipt of the notification. ..} there is no indication given in Article 9(1),
Article 10(1), Article 111} or Asticle 12(3) (...within 30 days following the date of
transmission of the acknowledgement of the competent authority of destination, ).

There are some arguments for taking the date of dispatch (when the acknowledgement left the
competent authority of destination) as the starting point for the 30-day period:

- Otherwise there could be different deadlines for the 30-day period depending on the
authorities concerned.

Clarification in Case C-215/04 (Party Pedersen) by the ECJ w provisions defined in
Article 7(Z) of Regulation (EEC) No 239/93: The period in Article 7(2) of Regulation
No 259/93 begins to run when the competen! authorities of the State of destination
have sent the acknowledgement of veceipt of the notification, irrespective of the fact
that the competent ithorities of the State of dispatch do not consider that they have
received all of the information set out in Article 6(5) of that regulation. The effect of
the expivy of that lime-limit is that the competent guthorities can no longer raise
objections to the shipment or request additional information from the notifier,

- For the competent authority of destination the act of transmission is finished on the
date of dispatch.

On the other hand one could argue that the term ‘transmission” includes the overall process
beginning with dispatch and ending with receiving the acknowledgement,

70



Even it is not clearly indicated by the wording of the WSR, there are good arguments that the
30-day period starts when the competent aothority of  destination has sent the
acknowledgement.

4.18.  Regarding the duration of a1 contract, does it explicitly mean that the period of
validity of the contract must be at least one year following the date of the kast
shipment indicated in block 6 of the Notification document and two years when
one interim and one subsequent non-interim operation are notified?

Keywaords: Procedural requivements; duration of contract

According to Article 5 of the WSR, all shipments of waste for which notification is reguired
are subject to the requirement of a contract between the notifter and the consignee for the
recovery or disposal of the notified waste. Article 5(2) says that

“the contract shall be concluded and effective at the time of notification and for the
duration of the shipment unti! a certificate is issued in accordance with Article 15(e),
Article 16(e) or, where appropriate, Article 15(d. (.Y

According to Article 15 and 16 of the WSR, the respective certificates have to be submitied at
certain deadlines:

¢ In case of non-interim treatment, no later than one calendar year following receipt of
the waste (Article 16(e))

¢ In cases where a recovery or disposal facility carrying out an interim recovery or
disposal operation delivers the waste for any subsequent interim or non-interim
recovery or disposal operation to a facility located in the country of destination, ne
later than one calendar year ollowing defivery of the waste, (Article 15(e))

# In case of other interim treatment than mentioned in Article §5(e) no fafer than one
caleadar year following receipt of the waste (Article 15(d))

Following these provisions, there is no general deadline of two years in cases of interim
treatment.

Note that: [n all cases, Anicle 9(7) allows the Competent Authorities to specify a shorier
period.

Article 5(Z) of the WSR sets out requirements for the validity of the contract. It specifies that
the entire operation of notification, shipment and recovery/disposal of wastes subject to
notification must be covered by an effective contract until s termination, i.e. until the
completion of the last step ~ the issue of a certificate in accordance with the provisions of
Article 15(e), Articie 16{c) or, where appropriate, Article 15(d).
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4.19. It during transmission of the notification the competent authority of dispatch
informs other competent suthorities concerned that it considers the notification
mot properly completed (but properly carvied out), is the competent authority of
destination bound by that information snd obliged to wait and not send the
acknowledgement according to Art. 8(2) of the WSR until the competent
anthority of dispatch confirms, as in the last sentence of Avt. 8(1), that the
requested information and documentation have been received and that the
notification is considered properly completed?

Keywords: Procedural requivements; notification procedure; bindingness of opHnion
of one (4

The background 10 this question is that when the competent authority of dispatch decides
whether a notification has been properly carried out in the sense of Article 4(2), second point,
it does not consider information in Annex 11, part 3 at all. As a result, the competent authority
of dispatch might consider that further information or documentation are necessary after
transmiiting the notification to the competent authority of destination. The proper way of
communicating this consideration is a request for further information or documentation as laid
down in Article 8(1).

The competent authority of dispateh might make such a request afler transmitting the
notification to the competent authority of destination because it considers

» the notification has been properly carried out in the sense of Article 4(2), second point,
but

¢ it has not been properly completed in the sense of Article 4(2), third point, e.g. because
further information or documentation are needed as mentioned in Annex 11, part 3,

In such cases it is arguable whether the competent authority of destination tight,
nevertheless, consider the notification properly completed and subsequently send an
acknowledgement in the meaning of Article 8(2) o the notifier and copies to the other
competent avthorities concerned.

With regard to this question, two interpretations of Article 8(2) are possible:

» The competent authority of destination decides alone whether the notification has been
property completed; in taking this decision it may or may not consider a request in the
meaning of Article 8(1) by the competent authority of dispateh;

* A request in the meaning of Article 8(1) always binds the competent authority of
destination in such a way that the authority may not issue an acknowledgement as
mentioned in Article 8(2),

Article 8(2) is directly related to Article 4(2), third point, which defines what the competent
authority of destination has to examine. Following this Article, the Authority has to confirm
that “any additional information and documentation requested in accordance with this
paragraph and as listed in Apnex 1T, Part 3* have been supplied by the notifier. *In accordance
with this paragraph’ is to be understood as a reference to the first sentence of 4(2), third point,



CIf requested by any of the competent authorities concerned, the notifier shall supply
additicnal information and documentation.”)

The competent authority of destination must therefore examine in relation to Article R(2)
whether any vequested additional information and documentation has been submitied by the
notifier. 1t has no mandate 1o examine whether the request for additional information was
reasonable from its point of view or not.

For the submission of the requested information, the WSR specifies that it must be sent to the
competent authority which requested the information and that it is subsequently sent to the
competent authority of destination. if; as described in the question, the competent authotity of
dispatch has not informed the other competent authorities in the meaning of Article 8(1) that
the requested information has been submitted, it can be inferred that the information has not
yet been submitted. Consequently. the question ‘Has the requested additional information and
documentation been submitted by the notifier?” does not have to be answered by the
competent authority of destination.

Bearing this in mind, the second of the above two interpretations of Article 8(2) should be
followed and, consequently, it during transmission of the notification the competent authority
of dispatch informs other competent authorities concerned that it considers the notification not
properly completed (but properly carried out), the competent authority of destination is bound
by that information and is obliged to wait and not to send the acknowledgement according to
Art. 8(2) until the competent authority of dispateh confirms according to last sentence of Art,
8(1) that the requested information and documentation have been received and that the
notification is constdered properly completed.

4.20.  Is it admissible for national legislation to lay down more detailed provisions for
notification (abiding by the provisions stipulated in Regnlation 1613/2006), even
if the main rules are already stipulated in the directly applicable Regulation?

Keywords: Basic questions; procedural requirements; Detailed provisions in
wational legislation additional (o WSR requirements

Administrative provisions not addressed in WSR

The WSR does provide a number of administrative procedural rules for shipments of waste
mvolving authorities from different countries (e.g. Title 11, chapter 5). However, the system is
not exclusive. For administrative procedural questions which are not addressed in the WSR,
L Member States have 1o apply their national procedural regulation in order to comply with
Article 4(3) of the Treaty on the European Union'® (a similar provision was laid down in Ex-
Article 10 of the Treaty establishing the European Community (TEC?)):

" This draft reply follows the wording snd the structure of fhe Treaties regarding the Fwropean Usion as amended by the
Teeaty of Lisbon which entered into foree on ) Devcember 2009 (see Consolidated Versions OF The Treaty On Furopesn
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‘The Member States shall take any appropriate measure, general or particular,
to ensure fulfilment of the obligations arising out of the Treaties or resulting
from the acts of the institutions of the Union.’

Additional protective measures in the meaning of Article 193 of Treaty on the Functioning of
the European Union
Articles 191 to 193 of Treaty on the Functioning of the European Union (‘TFEU®) (Ex-Article
174 to 176 TEC) read

‘Article 191 (ex Article 174 TEC)

Union policy on the environment shall contribute to pursuit of the following

ohjectives:

- preserving, protecting and improving the quality of the environment,

- protecting human health,

- prudent and rational wtilisation of natural resources,

~ promoting measures at infernational level to deal with regional, or worldwide

environmental problems, and in particular combating ¢limate change.

()

Article 192 (ex Article 175 TEC)
(1) The Buropean Parliament and the Council, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee and the
Committee of the Regions, shall decide what action is to be taken by the l nion in
order 1o achieve the objectives referred to in Article 191,

(...} i
‘r'
(4y Withowt prejudice to certain measures adopted by the Union, the Member States

shall finance and implement the environment policy, (...)

Article 193 (ex Article 176 TEQ)

The protective measures adopted pursuant to Article 192 shall not prevent any
Member State from maintaining or introdocing more stringent protective measures.

Such measures must be compatible with the Treaties. They shall be notified to the
Commission.”

The legal basis of the WSR is Article 192 TFEU (ex Article 175 TEC).

Union and The Freaty On The Functioning Of The European Union (O 2008/C 115/017). Note that for clarity reasons,
provisions in the version valid unti December 2009 are also indicated in parentheses and the prefix ‘Exe ...

" prease note that the claim of European Commission that the Eurepean Court of Justice should annul the regulation due to
an alleged infringermant of the £C Treaty resuiting from the chaice by the Parliament and the Council to base the regulation
solely o Article 192 TFEU (Ex-Article 175 TEC) and not jointly on Articles 207 TFEU {Ex-Article 133 TEC) and Article 192 has
recently been dismissed by the Court (Judgment of the Court of # September 2009, C-4311/06).
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In fine with this, additional procedural requirements set by Member States are basically and
generally admissible if they in fact aim to protect the environment and if they do not exceed
the requirements as set out by Article 193 TFEU (ex Article 176 TEC), the ‘compatibility
with the Treaties’ being understood particularly as prohibiting quantitative restrictions on
imports and exports as faid down in Articles 34 and 35 (ex-Articles 28 and 29 TEC). National
legislation laying down procedures for waste shipment has to comply with 1his requirement.

A non-binding provision requiring the notifier to submit a set of copies (e.g. stating that “The
necessary set of copies should preferably be submitted together with the notification) is
certainly in line with European taw,

Whete the additional requirement imposed by a Member State is a more stringent protective
measure. it must be compatible with the Treaty on the Functioning of the European Union
and fulfil the conditions of Article 193, Where the reauirement is not a more stringent
measure but a measure executing the obligations laid down in the WSR, it must be compatible
with and proportionate to the objectives of the Regulation.

421.  Does the term ‘any sateral or legal person under the jurisdiction of that
Member State..." in the definition of the ‘notifier’ under Article 2(15) of the
WSR, presuppese that the notifier has to bave a business address in the
Member State from which the shipment is dispatched?
Keywords: Definition of notifier, Need of business address/seat, Free movement of
SEFVICEN

No indication is given in the WSR if the notifier has to have a business address in the Member
State from which the shipment is dispatched.

Before we can address the question asked, the following terms have to be clarified:

The term ‘business address” as mentioned in the question is understood as registered
business address, for example a branch office,

According 1o the “territorial principle’ the term ‘natwral or legal person under the
Jurisdiction of that Member State’ gives legal authority for a state to exercise
jurisdietion in a case depending on the location of the crime. This does not require the
offender to have a business address in the state concerned.

Moreover, there needs to be examined whether there might be any conflict with other EU
Regulations, if the notifier were required to have a business address in the Member State from
which the shipment is dispatched.

Setting up an additional branch office would create additional expenses for a notifier not
based in the Member State where a shipment originates. This supports the argument that there
should be no need for a business address, given the free movement of services. Articles 49
and 56 of the Treaty on the Functioning of the Buropean Union (TTEU) also support this
argument.
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On the other hand it could be argued that a business address assists the enforcement of the
WER, e.g. in case of iHegal shipments. Article 17(1)e) of Directive 2006/123/HC and Article
191(2) of the Treaty on the Functioning of the European Union (TFEU) support this second
argment,

In general these provisions might be justified on environmental grounds, pending a position
on the compatibility with the Treaty on the Functioning of the European Union.

The above guestion was discussed at meetings of the waste shipment correspondents on 18

and 19 %c,ptm‘nhu 2008 and 16 hmum y 2009 in Brussels; the conclusions were:

g Ry

]hr:rc‘. ts 1o indication in the WSR that the notilier has to have a business address in the
Member State from which the shipment originates, While recognising that national
requiremients applied to persons intending to ship waste to another Member State pose a

ms{mmm ot the hm movement ol scwn, s under Article 56 of 1hﬁ, Treaty on lhn, F unctmmngﬁ

fm 'the., nul:mml authumim to dummstmtc that thesu u‘mdltmm are lulh[!ud in vm,h qm.mhn
CASE,

422, With refercice to the new waste framework directive 2008/98/EC, whick
recovery operation(s) describe the newly introduced operation ‘preparing for
re-use’?

Keywords: Definition for R/D Codes; new WED

Article 3 (13) and (16) of the new WFD indicate that ‘preparing for re-use’ i3 a waste
recovery operation whereby the waste may cease to be waste, and ‘re-use’ i8 an operation
whereby the products or components derived from waste are used again for the same purpose
for which they were designed,

The new WFD clearly distinguishes between “preparing for re-use’ and ‘recycling’.
Consequently the recovery operations R3, R4 and RS (Recyeling/reclamation...) would not
correctly describe the recovery operation ‘preparing for re-use’, For the ‘preparation for re-
use’ of technical appliances such as used electronic equipment, operation R4 should not be
used, even where the main component by weight is metal for several waste streams, as R4 is
restricted to “metal and metal compounds” only.

According to Article 6 of the new WFD certain specified waste shall cease 1o be waste within
the meaning of Article 3(1) when it has undergone & recovery operation, including recycling,
and complies with specific crileria to be developed in accordance with several defined
situations. There is no indication in the WFD that preliminary operations (mentioned in R12,
including pre-processing such as dismantling, sorting, crushing, compacting, pelletising,
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drying, shredding, conditioning, repackaging, separating, blending or mixing) prior to final
recovery are excluded from operations which allow waste to cease to be waste,

There is no indication in the WEFD of the stage at which end-of-waste criteria have to be
fulfilled, except afier any recovery operation.

A recovery operation may be as simple as the checking of waste o verify that it fulfils the
end-ofiwaste criteria (new WFD Recital 22, second indent).

The recovery operation R12 “Exchange of waste for submission to any of the operations
nembered R1 to RI1T can include preliminaty operations prior to recovery, including pre-
processing such as dismantling, sorting, crushing, compacting, pelletising, drying, shredding,
conditioning, repackaging, separating, blending or mixing prior to any of the operations
numbered R1 to RI1,

The list of pre-processing operations is not exhaustive. The operations “checking’, *cleaning’
or ‘repairing” could be included in the list. However, repairing usvally includes dismantling
and sorting (of appliances which are not worth repairing), which are already mentioned in the
list,

Consequently, the newly introduced operation ‘preparing for re-use’ can correspond to the
recovery operation{s) R12. There is no indication in the WFD of the stage at which end-of-
waste criteria have to be fulfilled, so that waste prepared for re-use can cease 1o be waste after
Ri2.

4.23. Should the shipment of waste destined for backfilling be regarded as shipment
for recovery? / What is the appropriate operation to correctly deseribe
backfilling operations?

Keywords: Treatment operations, Backfilling as disposal or recovery

Article 2 of the WSR defines the terms ‘disposal’ and ‘recovery’ wilh a reference to Article
L) of WED and, by this, (o Annex 11 of WFD,

‘Back{illing’ is not included in any of the lists in the annexes of WFD. As a starting poind, it
seems possible to classify ‘backfilling” as an operation 1, D3 or D12 as well as an operation
R5 and R10,

Indeed, the new WFD uses the term *backfilling” in the definition of ‘Recycling in Article
3(17) and, of particularly interest for this question, in connection with the targets laid down in
Article 11¢2);

(...} Member States shall take the necessary measures designed to achicve the
following targets: (...)

(b) by 2020, the preparing for re-use, recycling and other material recovery,
including backfiiling operations usitg waste to substitute other materials, of
non-hazardous  construction  and  demolition wasie  excluding  naturally
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accurring material defined in category 17 05 04 in the list of waste shall be
increased to a minimum of 709% by weight. (...Y

From the wording of Article 11, it could be deduced that in the new WFD, “backfilling’ is not
to be regarded as ‘recyeling” but may be regarded as a type of “material recovery’ which
would suggest seeing the operation RS as the appropriate operation to deseribe backfilling.
Currently, efforts are being made at CU level to further define the term ‘backiilling’;
however, this definition would be a non-binding interpretation of the Directive. However —
and bearing in mind that according to Article 40 of the new WED, Member States do not have
to comply with it until 12 December 2010 — it is still unclear exactly which operation 1s
meant by the term “hackfiling’ in the new WFD and which requirements have to be met to
define an operation as *backiilling” in this sense.

In this context, the judgment of 27 Febroary 2002 (ASA, Case C-6/00) of the European Court
of Justice'™ has to be considered. The Court had inter alia to decide on the questions ‘whether
the deposit of waste in a disused mine necessarily constitutes a disposal operation within the
meaning of D 12 of Annex 11 A to the [sc. Waste Framework] Directive or whether such
deposits must be assessed on a case-by-case basis to determine whether the operation is a
disposal or & recovery within the meaning of the Directive and, in that case, what criteria
should be used (o make the assessment.”

The Court concluded that: *The deposit must be assessed on a case-by-case basis to deternmine
whether the operation is a disposal or a recovery operation within the meaning of that
Pirective. Such a deposit constitutes a recovery if its principal objective is that the waste
serves a useful purpose in replacing other materials which would have had to be used for that
purpase.”

These considerations may be applied to the question here. [t should be noted that the Court
ruling is reflected in the definition of ‘recovery’ as introduced by Article 3 of Directive
Z008/98/EC:

‘(15) ‘recovery’ means any operation the principal result of which is waste serving a
useful purpose by replacing other materials which would otherwise have been used to
fulfil a particular function, or waste being prepared to fulfil that function, in the plant
or in the wider economy. Annex Il sets out a non-exhaustive list of recovery
operations.”

Bearing this in mind, the answer to this question is: whether “backfilling” is to be classified as
a disposal operation {the most obvious possibilities would be operations DI, D3 and D12) or
as a recovery operation (the most obvious possibilitics would be operations RS and R10), and
whether a shipment of waste destined for backfiling s a shipment for recovery or for
disposal, depends on the specific circumstances of the operation planned and s to be
assessed on a case-by-case basis in the light of

gee O C 109, 4.5,2002, p. 5, Phe Conrt ruling in full txt is available at
hitpe/feurs e curgpa e/LesUriSery/LexUriSery do?ueieC L EX A 200010000 TN HTMI ..
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(1} the objectives of the Directive and

(Y BCI case law establishing that the essential characteristic of a waste recovery
operation is that the principal objective is that the waste serves a useful purpose in
replacing other materials which would have bad 10 be used for that purpose,
thereby conserving natural resources.

4.24. Do the Mining Waste Directive’s provisions on placing waste other than
extractive waste used for filling in excavation voids mandatorily mean that a
back{illing operation fulfilling these criteria always has to be cousidered as a
disposal operation in the meaning of the WSR and WFD, or is it possible that a
backiilling operation with waste other than extractive waste in an excavation
vaid can be regarded as a recovery operation?

Keywords: Treatmenr operations; Backfilling as disposal or recovery, consistency
with Mining Wasie Directive

Article 10(2) of Mining Waste Directive 2006/21/EC reads *(Landfil) Directive 1999/31/RC
shall continue to apply to the waste other than extractive waste used for filling in excavation
voids as appropriate.”

What was Intended in Article 10(2) is not that placing of waste other than extractive waste
into excavation voids would always have to be considered as a D1 operation. What was
intended was that there are no specific measures introduced by the Mining Waste Directive
for this situation whereas, if the other conditions are fulfilled, the Landfill Directive
1999/31/EC applies. Consequently, the question whether filling waste in an excavation void is
to be classified as a DI operation or not, does not exclusively depend on Article 10(2) of

N

Mining Waste Directive,

Consequenily, the Mining Waste Divective’s provisions on using waste other than extractive
waste to fill excavation voids do not mandatorily mean that a backfilling operation fulfilling
these eriteria must always be considered a disposal operation under the WSR and WD, 1t is
possible that a backlilling operation with waste other than extractive waste in an excavation
void can be regarded ag a recovery operation.
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3. BASIC DEFINITIONS, MISCELLANEQUS
5.1 What de the definitions of ‘producer’ {Article 2(9}) and ‘notifier’ {Article 2(15)

(a) (i)} mean for waste streams which arrive at a waste treatment plant after
collection and which are subsequently shipped for export uatreated because
they are already in the shape required by the receiving plant — Dhoes such a
plant become the new waste producer for the following process if a
trapshoundary shipment to a further waste treatment takes place? How do the
WSR definitions apply in the case of a tramsboundary shipment of waste
streams from one wasfe treatment facility to another?

Keywords: Basic definitions; Definitions of waste ‘producer’ and “notifier’: waste
streams from one waste treciment facility to another

To fulfil the definition of a notifier in Article 2(15) (a) (ii) of the WSR, the operator of an
interim treatment facility

e must carry out pre-processing, mixing or other operations resulting in a change in the
nature or composition of a waste;

« must be licensed for this type of operation;
®  must carty out this operation prior to shipment.
It is arguable whether

(1) an interim treatment facility only fulfils this definition if the shipped waste is actually
treated in the facility or

(2) it is suffictent for the waste to enter and leave a facility withoul treatment, although
interim treatments are regularly performed in the facility,

No definitive answer to this question is provided in the Waste Shipment Regulation or the
Waste Framework Directive.

The wording of Article 2(9), however, refers to *this’ waste and not to waste generally, which
favours the first interpretation: If it were sufficient that waste is regularly treated in the facility
i question and it it did not matter whether the waste for shipment is actually treated or not,
one would expect a different wording,

Further, the categories of ‘licensed collector’, ‘registered deater’ and ‘registered broker” are
introduced in Article 2(15) of the Waste Shipment Regulation, Waste collectors, brokers and
dealers are waste shipment operators who regularly organise the transfer of waste without
treating the waste themselves. For these operators, specific conditions and consequences are
included in the Waste Shipment Regulation. 1t would be logical to apply these rules for an
operator who ships waste across borders without having treated it himself.
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Consequently, it is assumed that only an interim treatment facility which changes the nature
or compaosition of the waste, by carrying out pre-processing, mixing or other operations, can
fulit the definition of a notifier under Article 2(15) (a} (if).

5.2. Is it acceptable and compliant with WSR for a company acting as s broker or a
dealer, but not taking any physical control of waste, to be considered a
consignes of waste according to the definition in Article 2(14)7

Keywords: Dasic definitions; term ‘consignee’ in WSK

The starting point is the definition of ‘consignee’ under Article 2 of the WSR which reads:

()

14, ‘consignee” means the person or undertaking under the jurisdiction of the
country of destination to whom or to which the waste is shipped for recovery
or disposal (...Y

The wording of Asticle 2(14) (to whom or to which the waste is shipped for recovery or
disposal’) sugpests that there has 1o be a physical control by the consignee over the waste.
This understanding of the wording of Article 2(14) is for example shared by the Internal
Guidance Docament of the German Working Group of Federation and Federal States.'”

Further, the WSR stipufates that brokers or dealers may act as notifiers but only in the
circumstances described in WSR Article 2(13), provided that further requirements have been
fulfilled, such as a written authorisation by the original producer, new producer or licensed
collector. The WER does not indicate that that the same scheme applies to the consignee, nor
is “broker” or ‘dealer” included in the definition of a ‘consignes’ .

On the other hand, point 15 of Annex 1C to the WSR - which was introduced into W SR by
Comuaission Regulation (EC) No 66972008 of 13 July 2008 and which aims to provide the
necessary explanations for completing the notification and movement documents under the
Basel Convention, the OECD Deciston C(2001)107/FINA and the WSR — states that

‘Normually, the consignee would be the disposal or recovery facility given in
block 10. 1 some cases, however, the consignee may be another person, for
example a dealer, a broker, or a covporate body, such as the headguarters or
mailing address of the receiving disposal or recovery facility in block 10. In
order to act a5 a consignee, a dealer, broker or corporate body must be under
the jurisdiction of the country of destination and possess or have some other
form of legal control over the waste at the moment the shipment arrives in the
country of destination,”

" Bund-/Linderarbeitsgemeinschaft Abfull (LAGA), Yollzugshilfe 2ur Verordnung (EGY Nr. HITY/2006 des Buropiischen
Parlwmrents und des Rates vors 14, Juni 2006 dher die Verbringung von Abillen (VVAY und i Ablallverbricoumpsgesets
vom 19 Juli 2007 (AbfVerln(i) ), Issue 2 Febiruary 2008, p, 1,
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This paragraph explicitly states that a dealer or a broker may act as a consignee and even
specifies the conditions under which this is deemed appropriate. Further, one could argue that
several provisions of the WSR already make a distinction between ‘consignee’ and *“facility’
(e.s. Article 13(1), Article 50(3)).

Finally, it should be borne in mind that the paragraph of Annex IC in question ts identical to
the ‘Revised notification and movement documents for the control of transboundary
movement of hazardous wastes and instructions for completing these documents® as adopted
by the Fighth Conference of the Parties to the Basel Convention in 2008 and to the
corresponding document at OECD level (see ep. ‘Guidance Manual for the Control of
Transhoundary Movements ol Recoverable Wastes” (2009), p. 74%),

One could claim that this proves that the Commission has acted entirely within the powers
granted by Article 58 to take account of changes agreed under the Basel Convention and the
OECD Decision and that, following the general legislative rule “lex posterior derogar legi
priori’, paragraph 15 of Annex IC, being the younger provision, s preferable to the
understanding of Article 2(14) outlined above.,

On the other hand, it could equally be pointed out that one purpose of Annex IC is
synchronisation with the Basel Convention and QOECD Decision, and that its wording is rather
broad (as pointed oul in the introductory part of Annex IC } in order 1o cover a number of
national waste management schemes. Accordingly the document is not necessarily compatible
with every detail of BC waste legislation and should have no impact on cvery detail of
understancling.

It can be concluded that there are good arguments in favour of both

s ihe position that a company acting as a broker or a dealer but not taking any physical
control of waste can be considered a consignee of a waste under the WSR and

e the opposite position that a such a company must not be considered a consignee of a
waste.

A definitive, unambiguous answer is not provided by the WSR.

5.3, Regarding WER Annex I(, which sitvations are referred to by the following
clause in paragraph 15 of Annex I to Commission Regulation (EC) No 669/2008
of 15 July 2008: ‘or have some other form of legal control over the waste’?
Keywords: Basic definitions; term ‘consignee' in WSR

To understand paragraph 13 of the WSR Annex 1C, please see the answer 1o Question 3.2
above, particularly the fact that one purpose of Annex 1C is synchronisation with the Rasel
Convention and QECD Decision, and that its wording is rather broad (as pointed out in its

;3“ Docutient availuble ar bttpwww, bagel, intmeetings/shofworkdoc/techdoes himi.
* Document availoble ag hip:www.oeed.org/dataoeed/$7/1/42 262259, pdf,
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introduction) in order to cover a number of national waste management schemes and different
understandings of the term “possession of waste”,

The clause ‘or have some other form of legal control over the waste” did in fact appear in the
chapter ‘Instructions for completing the notification and movement documents’ in an OECD
- TEoyn L .y R - o e g
Councit Decision as early as February 20027, .e. even before the WSR entered into force.

5.4. How should a company bandling the transport, reloading and storage for the
samie waste be regarded: as a transporter, a collector, or an interim recovery
facility?

Keywords: Definition of transport, collection and storage; Storage within the
fransport v, treatment; RAD Clodes

Background: “Green’ listed waste is transported from Member State A to a non-OFECD
countey using a port of another Member State (Member State 1), The waste is first shipped by
truck to an intand location in Member State B and then reloaded into ship containers which
are then tansporied by road to the port and are then loaded onto a ship. A part of this waste
has to be stored for a couple of days within this shipment at the refoading point in Member
State B because not enough ship containers are available.

A shipment of waste is a transport of waste and starts after the collection of the waste.

At the beginning of the shipment no {emporary storage — no inferim recovery - of the waste
was intended. A part of the waste in question is stored due to an interruption of the transport
for a couple of days unti containers become available and not stored in order to gather, sort
and/or mix the waste for the purpose of transport.

Companies that only handle the transport, including reloading and storage of the same waste
for the purpose of the transport, are regarded as ‘earriers’.

No information is given in the WSR how Jong a waste can be stored at a reloading point
within the shipment. According to Article 15 of the WSR an interim recovery has to be
completed at tatest one year after receipt of the waste,

It the storage of the waste at the reloading point as described in the background information is
intended as an interim recovery R13 at the beginning of the shipment, then the shipment ends
at that point and a new shipment must be arranged from Member State B to the non-QOECD
courttry. In this case the facility carrying out the interim recovery would be regarded as an
interim recovery facifity.

T Addendurs 1 1o Dasision C(001)307 Concering the Revision of Beetsion CO923%Fhal on the Contral of

Transboundary Movements  of  Wastes  Destined for  Recovery  Operations, 10, g
hitp/www oeed, org/dotaoecd/20/4 5/ 2089503 . pdf,
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8.5, What if, in the case above, the waste which is finally loaded into containers doos
not afl originate from the same source (e.g. trucks from different
producers/starting points bring the waste into Member State B) - How should
2 company handling the transport, refoading and storage in this case be
reparded: as a transporter, a collector, or an interim recovery facility?
Reywords: Definttion of lransport, collection and storage; Storage during tramsport
vs. treatment; R/D Codes

The ‘shipment” of the green listed waste to a non-OECD country via Member State 1 started
in Member State A. The storage in Member State B takes place during the shipment due to an
inadequate capacity of ship containers at the place of reloading. The mixing of wastes
originating from different sources in Member State B muost be in line with the WSR,

In the case in question, the waste is not stored in order to gather, sort and/or mix the waste for
the purpose of transport. Tt is just stored due to restricted transport capacity. During the time
of storage, the mixing of similar wastes s possible if the information provided in the Annex
VII documents (or in the notification and movement documents) clearly specifies the
shipment.

Consequently, companies handling the transport, reloading and storage ot the waste, including
mixing with similar wastes under these conditions, cannot be regarded as *collectors’.

The mixing of similar waste {in line with the WSR) within a shipment can be regarded as an
assembly for transport. Consequently, companies loading similar waste into a container from
different sources during a transport interruption of a couple of days ave regarded as *carriers’.

No temporary storage — no interim recovery — of the waste was intended at the beginning of
the shipment. An interruption of a transport and the storage of waste for a couple of days and
a mixing of the waste stored with similar wastes (mixing in line with the WSR) until
containers become available cannot be regarded as “interim recovery’,

According to Article 15 of the WSR an interim recovery has to be completed at latest one year
after receipt of the waste. However no informaiton is given as to how long waste can be
stored at a reloading point during the shipment.
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